Enhancing Transparency in EU Lobbying?
How the European Commission’s Lack of Courage and
Determination Impedes Substantial Progress
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he intermediation and evaluation of societal interests is a core feature

of representative democracies. Within that process, the roles of the
different actors involved in decision-making must be defined unambigu-
ously. On the one hand, actors in parliament and government must keep
an eye on the common good and try to balance different, possibly even
conflicting interests. Different definitions of both the common good and
the rules for balancing conflicting interests are key features of different
political formations and ideologies. On the other hand, interest repre-
sentatives — commonly referred to as »lobbyists« — formulate interests
and mediate between their principals and decision-makers in parliament
and government. As the decision-makers in the political arena have to
know whose interests they are confronted with, transparency of both
lobbying organizations and lobbyists is a must.

In a democratic political system, interest organizations play an es-
sential role in mediating between policy-makers and society. It is not only
a matter of their expertise; the very existence of open and pluralistic dia-
logue can enhance the quality of political decision-making. Even more
so, this is the case with regard to the European Union (EU), whose insti-
tutions have historically sought to narrow the »structural remoteness«' at
which they supposedly stand from Europe’s citizens via organized inter-
est groups, conceiving them as a »bridge between state and civil society«>
and a potential source of political legitimacy.

Over the past few decades, the variety of interest representatives in
Brussels and the intensity of their activities in relation to EU institutions
have increased significantly. According to some estimates, interest repre-
sentatives in Brussels numbered about 2,500 organizations with about
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15,000 individual lobbyists in 2001, not to mention the multitude of
organizations that lobby EU institutions without having an office in
Brussels. In view of what has been described as an »unprecedented ex-
pansion of lobbying in Brussels,«* it can be assumed that the number of
both individual lobbyists and lobby organizations has risen even more
since then, resulting in an »extreme pluralization of organizations and a
remarkable richness of forms of interest representation at the European
level.«s As a consequence, lobby groups arguably exert significant influ-
ence on European decision-making processes at all stages of the policy
process.

Transparency Bestows Legitimacy

As a result of the proliferation of both interest organizations and forms
of interest representation over the past few decades, questions of lobby-
mg transparency are 1ncreasmgly coming to the fore. If unregulated, the
activities of interest representatives can have a negative effect on political
processes. For policy-makers in parliament and government, both the
identity and the income sources of lobbyists and lobby organizations
should be disclosed in order to locate their claims and put their demands
into context. Furthermore, in the eyes of the general public, lobbying
secrecy can undermine the legitimacy of a political system and public
trust in its institutions. In June 2009, a Committee Report of the Coun-
cil of Europe’s Parliamentary Assembly asserted »a dramatic decline in
public confidence in politics in many Council of Europe member states«
and concluded that »[t]he lack of transparency in political lobbying
activities can be deemed to constitute one of the causes of this
phenomenon.«®
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The question of whether and how the EU institutions should struc-
ture their relations with interest organizations and increase their level of
transparency has been under discussion for two decades.” Already in
1992, a Commission Communication on »open and structured dialogue
between the Commission and special interest groups« strove for rela-
tions between both sides, »useful though they are, (...) [to] be more
clearly defined,«? calling for a directory of lobby organizations and a code
of conduct. In 2001, the Commission’s White Book on »European Gov-
ernance« ambitiously placed »more effective and transparent consulta-
tion at the heart of EU policy-shaping.«® Eventually, a voluntary register
of lobbying entities was established. As early as 1989, the European Par-
liament had devoted attention to the issue of whether and how to regu-
late lobbying, ultimately amending the Parliament’s Rules of Procedure
and establishing a voluntary registration system of its own.™®

When the debate on lobbying transparency began, both the Euro-
pean Parliament and the Commission were at the cutting edge in this
regard. Within Europe, only the German Bundestag had created a regis-
ter of associations that lobby parliament and government.™ And outside
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Europe, only Canada and the United States had, at that time, established
lobby disclosure laws, with registration obligations and tiered sanction
mechanisms.™ In the meantime, however, the EU’s edge has been rather
blunted. While Germany® is currently discussing, along with other
European countries such as France, Hungary, Lithuania, Poland, and the
United Kingdom™, how to establish regulations or to refine existing
approaches into mechanisms that ultimately generate a sufficient level of
transparency with regard to interest intermediation in political decision-
making processes, the EU’s institutions are failing to meet this chal-
lenge — most notably due to the Commission’s lack of courage and
determination.

In several respects, the Commission’s »register of interest
representatives«’ that emerged on June 23, 2008 out of its allegedly
seminal transparency initiative' is going in exactly the wrong direction.
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The register is completely voluntary in nature without sufticient incen-
tives to register; its financial disclosure requirements are rather confusing
and not precise enough; and registrants are obliged to accept a code of
conduct — with unclear sanction mechanisms in case of inaccurate or in-
complete declarations or breaches of the code of conduct. In fact, the
only sanction consists of temporary removal or complete exclusion from
the register — with no indication of how this measure could possibly be
an appropriate step towards effectively improving the oftending regis-
trant’s transparency.

According to its one-year review of the register, the Commission in-
tends both to clarify the scope of activities to be taken into account upon
registration and to adjust disclosure requirements for professional con-
sultancies and law firms.™ The latter are to move away from the current
practice of having a choice between declaring income in actual amounts
or as a percentage of total income towards establishing a single grid of
curo values with more differentiated bandwidths. While this measure
would, as such, increase both the transparency and the comparability of
the required information, the Commission has not succeeded in defining
the disclosure requirements more clearly and concisely, despite its ex-
plicit claim to have done so. Rather, the Commission’s one-year review
indirectly concedes how imprecise its demands still are by calling on pro-
fessional associations to propose guidelines on, for example, »the items
to be covered for financial disclosure« as »a key element of the system «
leading »in time to a consistent implementation of the system.«'® Why is
the Commission unable to establish a sound arrangement of more clearly
and concisely defined requirements on its own?

the Commission’s Green Paper European Transpavency Initiative,(COM (2006) 194
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interest vepresentatives (Register and Code of Conduct), com (2008) 323 final; http://
ec.europa.cu/transparency/docs/323_en.pdf (accessed October 14, 2009).
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Renouncing a Compulsory Mechanism?

When examining whether the register should be a voluntary or an oblig-
atory mechanism, the current system’s deficiencies emerge even more
clearly. Looking at the progress of the transparency debate, it is obvious
that the Commission is backtracking from previous intentions. Before
setting up the current register, the Commission opted for a mandatory
approach in case the voluntary mechanism proved ineftective. While the
mandatory approach was never regarded with much enthusiasm, it was
deliberately and explicitly left open as a potential way to proceed. In the
2006 Green Paper on the »European transparency initiative,« the Com-
mission emphasized it »does not consider that a compulsory registration
system would be an appropriate option. A tighter system of self-regula-
tion would appear more appropriate. However, after a certain period, a
review should be conducted to examine whether self-regulation has
worked. If not, consideration could be given to a system of compulsory
measures —a compulsory code of conduct plus compulsory registration.«2°
This statement was reiterated in the Green Paper’s Follow-up in
March 2007: »In spring 2009, the Commission will conduct a review to
examine whether the new system has produced the desired results, in-
cluding in terms of coverage of the target group for registration. If not,
consideration could be given to stricter measures, in the form of compul-
sory registration and reporting.«2!

In April 2009, though, Siim Kallas, the Commissioner responsible
for the register stated, astonishingly, that the register »will never be
mandatory.«*> As preceding and succeeding remarks by the Commis-
sioner indicate, Kallas himself can nevertheless be considered to be inde-
cisive on that issue. In a comment for the EUobserver on January 8, 2009,
Commissioner Kallas was still taking a tough stance in support of an
obligatory mechanism: »We have (...) clearly announced mandatory
registration if our gentle persuasion to join us voluntarily is not heard.«23

20. Cf. note 17, p. 10.

21. Cf. note 17, p. 6.

22. EurActive (2009): »EU Lobby Register >Will Never Be Mandatory« (April 22,
2009); http://www.curactiv.com/en/pa/eu-lobby-register-mandatory/article-181300
(accessed June 1, 2009).

23. Kallas, Siim: »The Year of Transparent Lobbying,« in: EUbbserver.com (January 8,
2009); http://euobserver.com/9/27362 (accessed October 13, 2009).
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His clear rejection of a mandatory register in April 20092+ came out of
the blue. In September 2009, Kallas was quoted as having indirectly, but
more cautiously argued against a mandatory scheme, insisting that he
was »quite satisfied and ready to develop the present register further at
the moment.«* More recently, however, according to an article in the
EUobserver, Siim Kallas characterized the mandatory approach as an op-
tion that »has not been abandoned.«2¢

As expected, the initiative’s hitherto voluntary approach has been
largely ineffective and its results disappointing with regard to the en-
hancement of transparency in EU lobbying. According to a study con-
ducted by the Alliance for Lobbying Transparency and Ethics Regulation
(ALTER-EU), only 1,488 lobby entities had registered by May 25, 2009, of
which only a minority had offices in Brussels. Taken together, less than
23 percent of Brussels-based lobbyists had registered, the study con-
cludes, with registration levels »being low for all categories of >interest
representatives<«« as well as »large law firms (...) and most Brussels-based
think tanks (...) boycotting the register completely.«*” The low take-up
confirms MEP Richard Corbett’s prediction in October 2007 in response
to the Commission’s renunciation of the mandatory approach: »A volun-
tary system is not going to work. The people that you want registering
are those that don’t want to.«?3 The same conclusion is drawn in a report
by the Organisation for Economic Co-operation and Development
(0ECD) on »building a legislative framework for enhancing transparency
and accountability in lobbying«: »The early history of registration (...)

24. Cf. note 22.

25. »Law Firms, Think-Tanks >Boycotting« Lobby Register: Kallas,« in: EurActive
(September 10, 2009); http://www.curactiv.com/en/pa/law-firms-think-tanks-boy
cotting-lobby-register-kallas/article-185282 (accessed October 15, 2009).

26. Phillips, Leigh: »Fancy Lobby Receptions Don’t Work, Say Brussels Politicians,«
in: EUobserver.com (October 12, 2009); http://euobserver.com/9/28813 (accessed
October 13, 2009).

27. Alliance for Lobbying Transparency and Ethics Regulation (ALTER-EU) (2009):
The Commission’s Lobby Reygister One Year On: Success Or Failure? (June 4, 2009):
4 and 10; http://www.alter-eu.org/en/system/files/%252Fvar/www/corporate
curope.org/wwwy/sites/www.alter-eu.org/files/publications/register-assessment-
after-one-year.pdf (accessed October 14, 2009).

28. European Parliament: »Shedding (More) Light on Brussels Lobbies,« Press Info
200710128T011624 (October 16, 2007); http://www.europarl.ecuropa.cu/sides/get-
Doc.do?language = EN&type = IM-PRESS&reference =200710128TO11624  (accessed
October 14, 2009).
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shows that where lobbyists are not clearly identified and demonstrably
required to register, they will not do so.«*® The rationale for this is quite
simple: A voluntary system leaves the question of registration directly
with the lobby organizations that trade transparency with supposed
competitive disadvantages. Accordingly, ALTER-EU asserts that there is »a
very serious problem for the credibility of the register that cannot be
overcome without a mandatory approach.«3°

An lllusion of Transparency Impedes Real Transparency

Evidence from the Commission’s recent attempt, together with the expe-
rience with obligatory mechanisms in Canada and the United States,
suggests that the success of any lobby registration scheme hinges upon
clearly defined and mandatory registration and disclosure requirements,
including straightforward complaints and sanctions mechanisms. Fur-
thermore, it is vital to eliminate undermining exceptions, for example,
for lawyers. Nevertheless, the Commission claims enormous progress:
due to its initiative, at least some transparency has been achieved where
previously there was no transparency at all, seems to be the argument.
Or, in the Commission’s own words: »[T]he coverage of the Register,
though already quite significant at this stage (...) has not yet achieved its
full potential.«3' Indeed, the Commission’s one-year review admits that
the participation rates of both law firms and think-tanks in particular are
low. Nevertheless, the Commission concludes: »Overall, the Commis-
sion considers that the Register has come a long way in both quantitative
and qualitative terms in its first >pilot< year. As the system is still in its
expansion phase, it is not possible to draw a final conclusion purely on
the basis of quantitative data. The universe of interest representation 1s
itself volatile and unlimited. Overall, the voluntary approach is working
and should therefore be maintained.«3?

29. Organisation for Economic Co-operation and Development (OECD) (2008): Lob-
byists, Government and Public Trust. Building n Legislative Framework for Enbancing
Transpavency and Accountability in Lobbying: 42 (accentuation omitted); http://
www.oecd.org/dataoecd/s/41/41074615.pdf (accessed June 2, 2009).

30. Cf. note 27, p. 4.

31. Cf. note 18, p. 2.

32. Cf. note 18, p. 3.
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By persisting with that logic, however, the Commission is maintain-
ing an approach that claims transparency but, as a result, impedes 7eal
transparency. Or, as ALTER EU puts it, »[t|he overall effect is a piecemeal
register that only creates an illusion of transparency around the lobbying
process: beneath this surface impression there are serious deficiencies
that the Commission must repair if this important transparency initiative
1s not to fall into disrepute.«33 This verdict cannot even be mitigated by
the Commission’s assessment that the number of registrants had
»achieved a respectable critical mass,« providing evidence of the effec-
tiveness of »peer pressure,« which is seen as having »worked very well in
this exercise.«3+ As long as the register does not create a level playing field
with regard to both the coverage and the disclosure requirements of the
lobbying entities at the EU level, the initiative will inevitably fall flat. A
level playing field, however, can be achieved only by means of an obliga-
tory registration scheme with precisely and concisely defined disclosure
requirements.

Dlsappomtmgly the European Parliament has sided with the Com-
mission’s voluntary approach, after it had originally declared itself in fa-
vor of a common mandatory register between the EU institutions,
including, among other things, full financial disclosure. In a widely con-
sidered resolution in May 2008, Parliament called »for an interinstitu-
tional agreement between the Council, the Commission and Parliament
on a common mandatory register (...) that would be applicable in all
institutions and include full financial disclosure, a common mechanism
of removal from the register and a common code of ethical conduct.«3
The resolution also expressed the Parliament’s concern »that a purely
voluntary system will allow less responsible lobbyists to avoid
compliance.«3¢

Apparently, however, there is no legal base at the EU level of the kind
necessary for an obligatory solution, as the High Level Working Group

33. Cf. note 27, p. 8.

34. King, Tim: »Testing the Commission’s Register,« in: European Voice (September 3,
20009): 12.

35. European Parliament, Resolution of May 8 2008 on the development of the frame-
work for the activities of interest representatives (lobbyists) in the European insti-
tutions (2007/2115 (INI1)), Document P6_TA (2008) o197, paragraph 11; http://
www.europarl.ecuropa.eu/sides/getDoc.do?pubRef=-//EP//TEXT +TA+P6-TA-2008
-0197+0+DOC+XML+V0//EN (accessed May 23, 2009).

36. Cf. note 35, paragraph 16.
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on a Common Register and Code of Conduct for Lobbyists has elabo-
rated in the meantime.” In an internal discussion paper of February 25,
2009, outlining the European Parliament’s negotiating position, Parlia-
ment acknowledges »the Commission’s position that, currently, there is
no specific legal base for mandatory regulation of lobbyists, and it is far
from certain that the Lisbon Treaty, if ratified, could provide such a base.
Parliament is willing to proceed in the negotiations on the basis that a
common system would, for the time being, remain voluntary.«33

Only a Piecemeal Register after Two Decades?

After two decades of discussions on lobbying transparency, this is a
somewhat surprising and disheartening conclusion. But instead of initi-
ating the seemingly necessary legal base — for example, in line with the
procedure stipulated in Article 308 of the Nice Treaty or, rather, Arti-
cle 352 of the Lisbon Treaty — and raising public awareness to put pres-
sure, along with the European Parliament, on the Council to approve the
corresponding proposal, it is in particular the Commission that has
drawn the wrong conclusion and buckled before the Council’s presumed
rejection. Council may, at this stage, have good reasons for resisting a
lobby register for itself that would also have to be implemented in all the
Member States, if it was to be an effective mechanism. But even if Coun-
cil does reject a lobby register for its own premises, both Commission
and Parliament could ask Council to at least enable them to create their
own obligatory mechanism by approving the necessary legal base. Why
would Council deny this step? The Commission, however, continues to
avoid this consideration. Rather, it defends the voluntary mechanism
contrary to the facts.

The Commission’s actions indicate that little of the boldness which
characterized the Delors era is still to be found wafting through the cor-
ridors of Berlaymont. A more courageous Commission would initially

37. High Level Working Group on a Common Register and Code of Conduct for
Lobbyists: Joint statement regarding the progress achieved to date (April 22, 2009);
http://ec.curopa.eu/commission_barroso/kallas/doc/joint_statement_register.pdf
(accessed June 1, 2009).

38. High Level Working Party on a Common Register and Code of Conduct for Lob-
byists, Discussion Paper — EP negotiating position, Working Paper o4 (Febru-
ary 25, 2009): 2 (internal document).
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acknowledge the voluntary approach as ineffective and strive, first, along
with Parliament, to establish the necessary legal base and, second, to
implement and enforce an obligatory registration mechanism with
clearly defined disclosure requirements among Brussels’ interest repre-
sentation community, even against the fierce resistance that can be ex-
pected. Yet if the Commission sticks to the voluntary approach, its effort
to effectively enhance transparency in EU lobbying will be rendered null
and void.
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