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UNI TED STATES DI STRI CT COURT
EASTERN DI STRICT OF M SSQURI
EASTERN DI VI SI ON
UNI TED STATES OF AMERI CA,
Pl aintiff,
V. No. 4:11 CR 361 AG- / DDN

FRED W ROBI NSON,

N N N e N N N N

Def endant .

REPORT AND RECOMVENDATI ON
Before the court are the pretrial notions of defendant Fred W
Robi nson (a) to dism ss Counts 4 through 8 of the indictnent (Doc. 25);
(b) to sever Counts 1-3 from Counts 4-8 (Doc. 26); and (3) to suppress
evidence (Doc. 27). A pretrial hearing was held on Decenber 1, 2011.
Def endant Robinson is charged by indictnent with 8 counts of

of f enses:

Count 1 alleges defendant conmtted wire fraud in violation of 18
U S.C 88 1343 and 2. Mre specifically, Count 1 alleges in part that
t he Pai dei a Acadeny (PA) was a M ssouri Charter School for grades K-8,
whi ch was sponsored by the M ssouri University of Science and Technol ogy.
PA° was a subsidiary of Paideia Corporation (PC), a non-profit
corporation. (Doc. 1 at 1-2.) Defendant was Chairman of the Board of
Trustees of PA and was involved in the day-to-day operation of PA PA
operated with and was “funded by substantial Federal education funds and
substantial M ssouri education funds intended for |legitimte school
operations.” (ld. at 2.)

Count 1 further all eges that defendant incorporated and was an owner
of Paige C. Investnents LLC (Paige C. ), a Mssouri conpany organi zed to
operate a day care center to be called The Little People s Acadeny
(TLPA). Def endant and another person planned to operate TLPA in a
bui l ding at 4028 West Florissant in St. Louis through Paige C (ld. at
2-3.)

Count 1 further alleges that defendant, as Chairman of the Board of
Trustees of PA, wi thout the know edge of the other board nmenbers, and in
violation of the PA bylaws which required defendant to advise the board
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of the conflict of interest that he was an owner of Paige C. which would
operate TLPA, approved PA s |l ending substantial suns of nmoney of PA to
TLPA on several occasions for purchasing and rehabilitating the building
at 4028 West Florissant. (ld. at 3.)

Count 1 further alleges that, after the Mssouri Departnent of
Education did not approve PA's applicationto continueits state charter,
def endant opened a new bank account in the nanme of “Pai deia Corporation
West Florissant Capital |nprovenent” (new bank account) and thereafter
caused the transfer of PA federal and state funds from PA's account to
t he new bank account. (ld. at 5.) Defendant, w thout the know edge of
the PA board of trustees, authorized the disbursenent of PA state and
federal funds for the devel opnment of TLPA at 4028 West Florissant.

Count 1 further alleges that defendant failed to advise the federa
and state governnents that he had directed PA federal and state funds for
t he devel opnent of the building at 4028 West Florissant for TLPA. None
of the budgets of PA, required by the Mssouri Departnent of Elenentary
and Secondary Education, included funds for 4028 Wst Florissant and
TLPA. Neither the United States Departnment of Education, the M ssouri
Departnment of Elenmentary and Secondary Education, nor the M ssouri
Uni versity of Science and Technol ogy approved or authorized the use of
PA funds for 4028 West Florissant or TLPA. (ld. at 6.)

Count 1 alleges that on Septenber 15, 2009, to execute the above-
descri bed schenme, defendant caused a wire conmmuni cati on between PA in
M ssouri to Edvantage Partners in Arizona regarding the paynent of an
i nvoice in the anount of $25,000.00 for the devel opnent of the 4028 West
Fl ori ssant building of TLPA, in violation of 18 U S.C 88 1343 and 2.

Counts 2 and 3 allege, respectively, that between May 1, 2009 and
April 30, 2010, and between May 1, 2010 and April 30, 2011, defendant,
as Chai rman of the Board of PA, which organi zati on had recei ved nore t han
$10,000 in federal funds in the respective year, m sapplied nonies of PA
for the devel opnment of TLPA, in violation of 18 U S.C. § 666(a)(1)(A).

Counts 4, 5, 6, 7, and 8 allege, respectively, that during each of
t he cal endar years 2006, 2007, 2008, 2009, and 2010, defendant, while an
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enpl oyee of the St. Louis City Treasurer’s O fice, ! obtai ned approxi nately
$35,360 in each of the alleged years from the Treasurer’'s Ofice by
subnitting fal se weekly tine sheets and by fal sely certifying work hours,
each count in violation of 18 U S.C. § 666(a)(1)(A).

(a) notion to dism ss (Doc. 25)

Def endant Robi nson has noved to dismss Counts 4, 5, 6, 7, and 8
because (1) 18 U.S.C. § 666 is unconstitutional and (2) these counts fail
to state an offense. Fed. R CGim P. 12(b)(3)(B)

Constitutionality of 8§ 666
Def endant argues that Congress exceeded its authority under the
Commer ce O ause of the Constitution,? when it passed 18 U.S.C. 8 666. The
portion of 8 666 that is relevant to the indictnment states:

(a) \Whoever, if the circunstance described in subsection (b)
of this section exists—
(1) being an agent of an organization, or of a State,
| ocal, or Indian tribal governnent, or any agency
t her eof —
(A enbezzles, steals, obtains by fraud, or
ot herwi se wi t hout authority know ngly
converts to the use of any person other than

t he rightful owner or intentionally

m sapplies, property that-—

(i) is valued at $5,000 or nore, and

(i1i) is owned by, or is under the care,
cust ody, or control of such

organi zati on, governnent, or agency
shal | be [ puni shed].

(b) The circunstance referred to in subsection (a) of this
section is that the organi zation, government, or agency
receives, in any one year period, benefits in excess of
$10, 000 under a Federal program involving a grant,
contract, subsidy, |oan, guarantee, insurance, or other
form of Federal assistance.

These counts of the indictment also allege that the Treasurer’s
Ofice of the Gty of St. Louis during each all eged year received nore
than $10, 000.00 in federal funds.

2The relevant parts of the Commerce O ause state: “Congress shal
have the power . . . To regulate conmerce . . . anong the several states
,7 US. Const. Art. I, 8§88, cl. 3.
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18 U.S.C. A 8§ 666(a)(1)(A), (b).

Def endant argues that 8 666 does not substantially affect interstate
commerce, and thus jurisdiction is |acking under the Comerce C ause of
the Constitution, citing United States v. Lopez, 514 U S. 549, 558
(1995), and Jones v. United States, 529 U S. 848 (2000).

Section 666 of Title 18, United States Code, was passed by Congress
as part of Title Il of a continuing resolution on January 23, 1984, HJ

Res 648. The Suprene Court has recognized that the constitutional
authority for Congress to enact § 666(a)(2) is not the Comrerce O ause,
but the Spending O ause® and the Necessary and Proper Cl ause.* Sabri v.
United States, 541 U S. 600, 605-06 (2004). The Court stated that
Congress is authorized under these clauses of the Constitution to

appropriate federal noney for the general welfare, and has the
corresponding authority to see that tax noney is spent for the general
wel fare “and not frittered away in graft or on projects undermn ned when
funds are siphoned off . . .” |[d. at 605. Both subsections of § 666
specifications, (a)(l), alleged in the instant indictnent, and (a)(2),
at issue in Sabri, are cut from the sanme constitutional authority of
Congress to protect federal funds fromcrininal dissipation
Section 666(a)(1)(A) is constitutional

O fenses alleged in Counts 4-8
Def endant argues that Counts 4, 5, 6, 7, and 8 fail to allege
of fenses under 18 U. S.C. 8§ 666(a)(1)(A). The indictnent nust allege the
essential elenments of the offenses charged. U S. Const. anends. V and

3The Spending O ause provides: “The Congress shall have the power

To lay and col |l ect taxes, duties, inposts and excises, to pay the
debts and provide for the commobn defense and general welfare of the
United States; but all duties, inmposts and excises shall be uniform
t hroughout the United States.” U S. Const. Art. |, §8 8, cl. 1.

“The Necessary and Proper Cl ause provides: “The Congress shall have
the power . . . To nmake all |aws which shall be necessary and proper for
carrying into execution the foregoi ng powers, and all other powers vested
by this Constitution in the government of the United States, or in any
department or officer thereof.” US. Const. Art. I, 8 8, cl. 18.

- 4 -
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VI, Fed. R Cim P. 7(c)(1); Haming v. United States, 418 U. S. 87, 117

(1974); United States v. White, 241 F.3d 1015, 1021 (8th G r. 2001).
The essential elenents of § 666(a)(1)(A) are: (1) the defendant

bei ng an agent of an organi zation, agency, or governmental unit; (2)

during a stated period of time intentionally enbezzled, stole, obtained
by fraud, or otherwise wthout authority knowi ngly converted, or
intentionally msapplied $5,000 or nore; (3) of noney belonging to the
previously alleged organization, agency, or governmental unit; and (4)
the previously alleged organization, agency, or governnmental unit
recei ved benefits in excess of $10,000 in the all eged one-year period of
time pursuant to a federal programinvolving a grant, contract, or other
form of federal assistance. 18 U S.C. A 8 666(a)(1)(A); United States
v. Vitillo, 2004 W. 2496877, at *4 (E.D.Pa. 2004); Eighth G rcuit Mnual
of Mddel of Jury lInstructions (Crimnal) 8§ 6.18.666A (West 2011).
Def endant argues that 8 666 does not apply to him because

subsection (c) of that section provides, “This section does not apply to
bona fide salary, wages, fees, or other conpensation paid, or expenses
paid or reinbursed, in the usual course of business.” 18 US.CA 8§
666(cC) . He argues that a plain reading of this subsection prohibits
prosecution under 8§ 666(a) based on his receiving a salary for work
per f or ned. The governnment argues that defendant was a person who
submtted fal se weekly time sheets and who recei ved weekly sal ary noney
based upon the false tinme sheets and his falsely certifying the hours he
wor ked. According to the government, an enpl oyee who receives salary
money for tinme in which he did not work or performservices is a “ghost”
enpl oyee who is not receiving bona fide salary or wages, and that such
an enpl oynment arrangenent is not in the usual course of business of the
Treasurer’s Ofice.

Def endant argues that United States v. Harloff, 815 F. Supp. 618
(WD.N. Y. 1993), applies. In Harloff, the district court applied §
666(c) and held that it “prevent[s] naking a federal crine out of an
enpl oyee’ s wor ki ng fewer hours than he or she is supposed to work.” 815
F. Supp. at 619. Oher courts have di sputed the correctness of Harloff
or question its applicability. E. g., United States v. Baldridge, 359
F.3d 1126, 1139 (10th Cir. 2009), cert. denied, 129 S.Ct. 2170 (2009)(8

- 5 -
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666(c) does not apply where the defendant did work for which he coul d not
have been paid by his county enployer); United States v. Vitillo, supra

at *8 (holding that the over-reporting of hours actually worked and
subnitting inaccurate invoices and billing records are not acceptable
busi ness practices under 8§ 666(c)); United States v. Abney, 1998 W
246636, at *2 (N D Tex. 1998) (holding that fraudulently altering tine
sheets for paynent was not “bona fide” or “in the ordinary course of
busi ness” under 8§ 666(c))

In this case the indictnent alleges the essential elenents of the
of fenses charged in Counts 4 through 8. Regarding 8 666(c), the

indictnent alleges in each of these counts that defendant Robinson
obt ai ned appr oxi matel y $35, 360 by fraud and ot herwi se by submtting fal se
weekly time sheets and fal sely certifying hours worked. This indictnent
is not like the language of the indictnent in United States v. MIls, 140
F.3d 630 (6th Cr. 1998), which did not allege the defendant-enpl oyees
“did not responsibly fulfill the duties associated wth their
enpl oyment.” 140 F.3d at 633.

Utimately, under the allegations of the instant indictnment, the

undersigned agrees with the Fifth Crcuit Court of Appeals: “Wether
wages are bona fide and earned in the usual course of business is a
question of fact for the jury to decide.” United States v. WIllianms, 507
F.3d 905, 909 (5th Cr. 2007), cert. denied, 553 U S. 1013 (2008).

The notion to dism ss should be denied.

(b) notion to sever counts (Doc. 26)

Def endant noves to sever Counts 1-3 for trial separate from Counts
4-8. The court determnines first whether the joinder of the counts in one
i ndi ctment was proper under Federal Rule of Criminal Procedure 8(a).°

SFederal Rule of Criminal Procedure 8(a) provides:

(a) Joinder of Ofenses. The indictnment or infornmation nay
charge a defendant in separate counts with 2 or nore offenses
if the of fenses charged — whet her fel onies or ni sdeneanors or
both — are of the sane or simlar character, or are based on
the sane act or transaction, or are connected with or
constitute parts of a common schene or plan

-6 -
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United States v. Garrett, 648 F.3d 618, 625 (8th Cr. 2011); United
States v. Mdkiff, 614 F.3d 431, 439-40 (8th Gr. 2010). Rul e 8(a)
allows for joinder when the offenses are of the same or simlar

character, are based on the same act or transaction, or constitute parts
of a common schene or plan. Garrett, 648 F.3d at 625. Rule 8(a) should
be liberally construed to allow joinder if such advances the efficient
administration of justice. United States v. Little Dog, 398 F.3d 1032,
1037 (8th Cir. 2005). If joinder is proper under Rule 8(a), the
defendant may still seek severance under Rule 14 upon a sufficient

showi ng of prejudice.

Before trial, the court should deterni ne whether joinder is proper
by looking only to the allegations on the face of the indictnment. See
United States v. Bl edsoe, 674 F.2d 647, 655 (8th Cr.), cert. denied, 459
U S 1040 (1982). O herwi se, consideration of the expected trial
evidence is at best a speculation. There may be a substantial

expectation as to what the trial evidence will be;® but that expectation
is mere speculation until the evidence is received by the court at trial.

The governnent argues that four federal appeals court opinions
support its position that the court can consider the proffered nature of
the expected trial evidence when deciding whether or not joinder is
proper under Rule 8. See Doc. 33. These cases do not persuade.

The nmost recent Eighth Circuit case relied on by the governnment is
United States v. Wadena, 152 F.3d 831 (8th Cir. 1998). The rel evant
portions of WAdena stand for the proposition that when the district court

consi ders whet her joinder was proper, it should look to the face of the
indictment, citing Bledsoe. 152 F.3d at 848. |In that case the district
judge referred the i ssue of joinder to the magi strate judge who concl uded

from the face of the indictnment that joinder was inproper regarding
defendant Clark. [d. at 847. On review, the district judge disagreed
and concluded that “the indictnent alleged three conspiracies that were

Fed. R CGim P. 8(a).

At the hearing, the government proffered that it expects to offer
many w t nesses whose testimony woul d be rel evant to both sets of counts.

-7 -
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a part of a series of acts or transactions, and joi nder was proper.” [|d.
On appeal, the Eighth Grcuit ruled that joinder was proper, stating

[olnits face, the indictnment alleges nore than a nere overl ap

in personnel and the common objective of making noney. W'

deemit clear that the indictnent alleges Cark participated

in a series of acts or transactions with the sole purpose of

furthering a common schene of using his and others’ positions

intribal governnent to access tribal funds and m sapply those

funds for his personal gain.
Id. at 848. Regardi ng def endant Wadena’' s mi sj oi nder argunent, the Ei ghth
Crcuit ruled that, even if there was nisjoinder, fromthe record he was
not entitled to relief on appeal because the msjoinder did have a
“substantial and injurious effect or influence on the jury's verdict.”
ld. at 849. Thus, Wadena expressly stands for the proposition that
during the pretrial stage of the case, the district court should assess
the propriety of joinder by considering only the face of the indictnent.

The statenment of Circuit Judge John R G bson, joined by five of the
ei ght judges of the Eighth Crcuit in United States v. Grey Bear, 863
F.2d 572 (8th Cir. 1988), also invoked by the governnment, provides the

government no safe harbor. First of all, the ruling of the court was a

five to five affirmance of the district court’s decision on m sjoinder
and as such provides no precedential value. 863 F.2d at 573.
Nevert hel ess, Chief Judge Lay and Judge G bson expressed differing
opi nions about whether the face of the indictnment controls the
consi deration of whether joinder was proper. Suffice it to say that
Chief Judge Lay's reference to the continuing viability of Bl edsoe
sust ai ns the consi derations of the undersi gned expressed above about why
the court should only ook to the face of the indictnent to consider the
joinder or misjoinder issue during the pretrial stage of the case. Even
t hough Judge G bson takes issue with the continuing viability of Bl edsoe,
it should be noted that he first considered the face of the indictnent
and ruled that it was sufficient to establish that joinder was proper in
that case. |d. at 582-83.

The governnment has brought to the court’s attention opinions from
two other circuits, which the undersigned believes are unpersuasive
United States v. Halliman, 923 F. 2d 873, 883 (D.C. Gir. 1991) (ruling the
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government may sustain the propriety of joinder by a pretrial proffering
of evidence), and United States v. Dom nguez, 226 F.3d 1235, 1241 (11lth
Cr. 2000)(ruling that justification for joinder may be shown by a
pretrial proffer of evidence or by consideration of the actual tria

evi dence).

For the Eighth Circuit Bledsoe renmains applicable [|aw The
undersi gned has |ooked to the face of the indictnment and finds that
j oi nder was proper under Rule 8(a).

The Eighth Grcuit has found counts of a “sanme or simlar character”
when they “refer to the sane type of offenses occurring over arelatively
short period of tinme.” Garrett, 648 F.3d at 625. Counts 1, 2, and 3 can
be characterized as engaging in fraudul ent activity against the Paideia
Acadeny, during the period of 2009 to early Novenber 2010 for Count 1,
and during 2009, 2010, and 2011 for Counts 2 and 3. Counts 4 through 8
allege in effect that defendant engaged in fraudul ent activity against
the St. Louis City Treasurer’'s Ofice involving its noney during 2006,
2007, 2008, 2009, and 2010. 1In a very general way, all of the counts in
the indictnment are of a simlar character (obtaining noney by fraudul ent
activity) and the allegations in the indictnent tenporally overl ap.
Applying Rule 8(a) liberally, joinder of all counts in one indictnent was
pr oper.

M sj oi nder or not is but one factor to assess in determ ni ng whet her
severance should be ordered. Joint trials are favored because they
“‘conserve state funds, dimnish inconvenience to witnesses and public
authorities, and avoid delays in bringing those accused of crine to
trial.”” United States v. Lane, 474 U. S. 438, 449 (1986) (quoting Bruton
v. United States, 391 U S. 123, 134 (1968)). The Court nust look to the
def endant' s showi ng that prejudice woul d result fromjoi nder and consi der
whet her such prejudice can be avoided at trial. Very often rel evant

factors cannot be fully evaluated until during trial, e.g., the effect
of limting instructions, the strength of the governnent’'s evi dence, and
the receipt of evidence not relevant to all counts. United States v.
Ghant, 339 F.3d 660, 665-66 (8th GCr. 2003); United States V.
Sout hwest Bus Sales, Inc., 20 F.3d 1449, 1454 n.11 (8th Cr. 1994).
Def endant Robi nson argues t hat evi dence of fraud agai nst t he Pai dei a

-9 -
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Acadeny, relevant to Counts 1-3, woul d not be adm ssi bl e on the renaini ng
counts of fraud against the Gty of St. Louis. Def endant argues that
even a linmting instruction by the court wll be ineffective in
preventing the jury from considering irrelevant evidence on the
respective counts, and this prejudice outweighs the value of any
additional efficiency froma joint trial.

Wil e defendant’s prejudice argunent is strong, the undersigned
cannot say at this time that the factors that wll appear at trial
(limting instructions and adnonitions to the jury, the anount of
evi dence that needs to be conpartnentalized, and the strength of the
government’'s evidence) will or will not be such to reasonably expect the
jury to conpartnentalize the evidence.

For these reasons, the notion to sever counts should be denied
wi t hout prejudice to being reasserted at trial upon a sufficient show ng
of prejudice under Rule 14.

(c) Mdtion to suppress evidence (Doc. 27)

Def endant Robi nson has noved t o suppress t he evi dence t he gover nment
devel oped through the attachnent of a d obal Position Satellite (GPS)
tracker device to his notor vehicle w thout judicial authorization.

Fromthe evi dence adduced during the hearing, the undersigned nakes
the followi ng findings of fact and concl usions of |aw

FACTS

1. During the winter of 2009-2010, the federal investigation of
Fred Robi nson began with information that there was a “ghost” enpl oyee
on the payroll of the St. Louis City Treasurer’s Ofice. Investigation
by the Ilocal public corruption squad of the Federal Bureau of
I nvestigation, corroborated by intervi ews and physi cal surveillance, |ed
to focusing on Robinson. Agents, including case agent Mbni que Coneau,
physically observed Robinson |eaving his residence in the Gty of St.
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Louis, get into a blue Chevrolet Cavalier autonpbile,’” and go about his
daily routine. Usually, for an entire day of physical surveillance of
Robi nson, five or six agents woul d be necessary.

2. During the early nmorning hours of January 22, 2010, to
facilitate the physical surveillance of Robinson’s novements during the
day, without first obtaining a court order the agents surreptitiously
affixed a d obal Position Satellite (GPS) tracker device to the exterior
of Robinson’s Cavalier. The device was rectangular in shape, 3 to 4
inches wide, 7 to 8 inches long, and 2 to 3 inches thick. The tracker
was powered by its own battery; no external power fromthe Cavalier was
necessary to operate it. The tracker used a built-in antenna® to receive
and to transmit electronic data. A magnhetic conponent of the tracker
allowed it to be affixed to a netal portion of the Cavalier wthout the
use of screws or other nechanical device that required drilling into the
body of the vehicle. The purpose of the tracker was to observe and
record the novenents and | ocations, in realtine, of Robinson's Cavalier
aut onmobi | e.

3. The tracker device was affixed to the undercarriage of the
Caval i er when the vehi cl e was parked on the public street near Robi nson’s
resi dence.

4. The GPS tracker device generally received and transm tted data
24 hours of each day from January 22 to March 17, 2010, when it ceased
oper ati ng. However, wi thout the agents intending this, on several
occasions during this period of tine, the device ceased operating of its
own accord and then returned to operation onits own, without the efforts
of the investigating agents.

A record check indicated that this vehicle was registered to
Robi nson. During their periods of surveillance, the investigators did
not see anyone el se drive the vehicle.

8To operate properly, the antenna had to “see the sky.” It would
not operate properly if it were inside a roofed enclosure. The antenna
could not observe or record conversations within the interior of the
Cavalier. The GPS device could not identify the driver of the Cavali er;
it did not affect the operation of the Cavalier in any way.

- 11 -
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5. During the time the GPS device was affixed to the Cavali er,
the investigators also conducted physical personal surveillance of the
Cavalier. At no tinme did the investigating agents have i nformation from
any source that the Cavalier had been driven into any garage, including
the detached garage |ocated behind Robinson’s residence, or onto any
driveway. At no tine while it was affixed to the Cavalier was the GPS
tracker device serviced by a technician.

6. At all times, the Cavalier, with the GPS tracker attached, was
operated on public streets, observabl e by passers-by.

7. VWhen parked near the Paideia Acadeny building, the Cavalier
was al ways parked on the public street in front of the acadeny buil di ng.
The Caval i er was seen parked al so outside the | ocati on on Wst Fl ori ssant
Avenue whi ch was being developed as The Little People’s Acadeny. The
i nvestigating agents never saw the bl ue Chevrol et Cavalier being driven
by Robi nson’s wife; she was observed driving a different vehicle.

8. The GPS tracker device was renoved surreptitiously fromthe
Cavalier on March 23, 2010, when the vehicle was parked on the public
street outside Robinson’s residence. Nothing invasive was done to the
Cavalier to renove the tracker device.

9. During their investigation, the agents observed, and the GPS
tracker device indicated, Robinson’s daily pattern of activity. To the
under st andi ng of the agents, the information derived fromthe GPS tracker
devi ce corroborated that Robinson’s enploynent tinme sheets were false.

10. The agents delayed applying for grand jury subpoenas for
Robi nson’ s city enpl oynent tinme sheets until after the GPS tracker device
was renoved fromthe Cavalier.

DI SCUSSI ON

Def endant argues that the evidence obtained by the government from
t he warrantl ess operation of the GPS tracker devi ce shoul d be suppressed,
because the installation and use of the device violated his rights under
the First and Fourth Anendnents.

Issues raised in defendant Robinson’s notion to suppress are
currently before the Suprene Court in United States v. Jones, 131 S. Ct.
3064 (2011), granting cert. to United States v. Mynard, 615 F.3d 544

- 12 -
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(D.C. Cr.), rehg denied sub nom United States v. Jones, 625 F.3d 766
(D.C. CGr. 2010).

A.  Fourth Anendment

The Fourth Amendnent to the Constitution protects the “right of the
people to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and seizures. . . .” U S, Const. anend.
IV. To secure these rights, the Fourth Anendnent provides “no Warrants
shall issue, but upon probabl e cause, supported by Cath of affirmation,
and particularly describing the place to be searched, and the persons or
things to be seized.” 1d. The goal of the Fourth Amendnent is to ensure
that a search will be carefully tailored to its justifications, and wll
not become a wi de-rangi ng exploratory search. Maryland v. Garrison, 480
UsS 79, 84 (1987).

1. Installation of the GPS tracker device

Def endant argues that the installation of the GPS tracker device
onto the exterior of his Cavalier was a search and seizure for which the
agents needed a warrant under the Fourth Amendnent.

Sear ch
A “search” occurs within the meaning of the Fourth Amendnent when
t he governnment violates (1) a person’s subjective expectation of privacy
(2) that society recognizes as objectively reasonable. Katz v. United
States, 389 U. S. 347, 361 (1967) (Harlan, J., concurring); see also Kyllo
v. United States, 533 U S. 27, 33 (2001).
The government argues the ruling in United States v. Mrquez®

controls. In Mrquez, the defendant challenged the warrantless
installation and use of a GPS tracker device that agents had affi xed onto
the bunper of a pick-up truck suspected to be involved in drug
trafficking. 1d. at 607. Agents affixed the GPS tracker device to the
truck’s bunper with nagnetic strips while the truck was in a Wl mart

°605 F.3d 604 (8th Cir. 2010).
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parking |ot. I d. During the investigation, the agents accessed the
device to change its battery seven tines, each tinme while the truck was

parked in a public place. 1d. The GPS tracker relayed the |ocation of
the truck only while the truck was out-of-doors. 1d. The device was
affixed to the truck for a total of six nonths. 1d. at 607-09.1°

The Eighth Circuit held that the agents did not need a warrant prior
to installing and using the GPS tracker device. 1d. at 609-10. The
court expl ai ned, “when police have reasonabl e suspi cion that a particul ar
vehicle is transporting drugs, a warrant i s not required when, while the
vehicle is parked in a public place, they install a non-invasive GPS
tracking device on it for a reasonable period of tine.” 1d. at 610
Because installation of the GPS tracker device was non-invasive and
because the agents installed the device when the truck was parked in
public, installation of the GPS tracker device was not a search. 1d.

The Eighth Grcuit’'s holding in Marquez is consistent with those
circuits that have addressed the issue. See United States v. Hernandez,
647 F.3d 216, 220 n. 4 (5th Gr. 2011) (“Placing the GPS devi ce under the
car was not a search because a car’s undercarriage is thrust into the

public eye, and thus to examne it does not constitute a search.”
(citation omtted)); United States v. Cuevas-Perez, 640 F.3d 272, 273
(7th Gr. 2011) (holding the installation and use of a GPS tracker device
were not Fourth Amendnent searches); United States v. Mlver, 186 F. 3d
1119, 1226-27 (9th CGr. 1999) (holding the installation of the GPS
tracker device was not a Fourth Amendnent search because the defendant

did not intend to shield the undercarri age of his vehicle frominspection
by others and because the officers did not pry into a hidden or encl osed

1Though not explicitly stated in the Eighth Grcuit’s opinion, the
GPS tracker device remamined on the pick-up truck until the end of the
agents’ investigation, and thus was affixed to the pick-up truck for
approximately six nonths. Brief of Appellee at 9, United States v.
Mar guez, 605 F.3d 604 (8th Cir. 2010), available at 2009 W. 2955451.

1Al t hough t he def endant’ s Fourth Amendnent chal | enge was f or ecl osed
because, as only an occasi onal passenger in the pick-up truck, he did not
have standing to challenge the installation and use of the GPS tracker
device, the court alternatively addressed the nerits of the defendant’s
argument as though he had standing. Mrquez, 605 F.3d at 609-10.
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area when installing the GPS tracker device). These holdings are

consi stent with Suprenme Court precedent. See New York v. O ass, 475 U. S.
106, 114 (1986) (“The exterior of a car, of course, is thrust into the
public eye, and thus to examine it does not constitute a ‘search.’”);
United States v. Karo, 468 U.S. 705, 712 (1984) (holding the installation
of a beeper hidden in a can was not a search because the beeper itself,

while “creat[ing] the potential for an invasion of privacy,” actually
“conveyed no i nformation that [the defendant] wi shed to keep private, for
it conveyed no information at all”).

Here, installation of the GPS tracker device onto defendant
Robi nson’ s Caval i er was not a “search” because defendant Robi nson di d not
have a reasonabl e expectati on of privacy in the exterior of his Cavali er.
Agents installed the GPS tracker device onto defendant’s Cavalier based
on a reasonabl e suspicion that he was being illegally paid as a “ghost”
enpl oyee on the payroll of the St. Louis City Treasurer’'s Ofice.
Installation of the GPS tracker device was non-invasive; a nagnetic
conponent of the GPS tracker device allowed it to be affixed to the
exterior of the Cavalier wi thout the use of screws and w thout causing
any damage to the exterior of the Cavalier. The GPS tracker device was
installed when the Cavalier was on a public street near defendant’s
resi dence. See Marquez, 610 F.3d at 610. Installation of the GPS
tracker device revealed no information to the agents other than the
public location of the vehicle. See Karo, 468 U S. at 712. Under these
circunstances, installation of the GPS tracker device was not a search

wi thin the neaning of the Fourth Anendnent.

Sei zure

A “seizure” of property occurs under the Fourth Anendnent when
“there is sonme neaningful interference with an individual’'s possessory
interest in that property.” Karo, 468 U S at 712 (citation omtted).
Whet her there was a physical trespass is “only marginally relevant to the
guestion of whether the Fourth Amendnent has been violated, . . . for an
actual trespass is neither necessary nor sufficient to establish a
constitutional violation.” |1d. at 712-13.
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The governnent argues that the Seventh G rcuit addressed this issue
in United States v. Garcia.?® There, the defendant challenged the

police’ s installation of a GPS “nmenory tracking unit” that received and
stored satellite signals indicating the device's location. Garcia, 474
F.3d at 995. The police, after receiving reports and obtai ni ng evi dence
that the defendant was manufacturing nethanphetan ne, had affixed the
devi ce underneath the rear bunper of the defendant’s car wi thout first
obtaining a warrant. Id. at 995-96. The police later retrieved the
device while the car was parked on a public street. [d. at 955. Data
fromthe unit led the police to a tract of |and, where they discovered
equi pnment and materials used to nanufacture nethanphetanine. 1d. Wile
the police were on the property, the defendant arrived in a car, which
t he police searched and found additi onal evidence of drug manufacturing.
Id.

The Seventh Circuit held the installation of the GPS tracker unit
was not a Fourth Amendnent seizure. 1d. at 996. The court reasoned,

The device did not affect the car’s driving qualities, did not

draw power fromthe car’s engine or battery, did not take up

roomthat m ght otherwi se have been occupi ed by passengers or

packages, did not even alter the car’s appearance, and in

short did not “seize” the car in any intelligible sense of the

wor d.

I d.

The Seventh Circuit’s holding is consistent with the anal yses and
conclusions of the other circuits that have addressed the issue. See
Her nandez, 647 F.3d at 220 n.4; United States v. Smith, 387 F. App’ x 918,
920-21 (11th G r. 2010) (per curiam; United States v. Pineda-Mreno, 591
F.3d 1212, 1215 (9th Gr.), reh’'g denied 617 F.3d 1120 (9th Cr. 2010);
Mclver, 186 F.3d at 1127. These holdings are consistent with Suprene
Court precedent. See Karo, 468 U S. at 712-13 (hol ding the placenent of

a beeper inside a can, although possibly a technical trespass, was not

a Fourth Amendnent sei zure because “[a]lthough the can may have cont ai ned
an unknown and unwanted foreign object, it [could not] be said that
anyone’ s possessory interest was interfered with in a nmeaningful way”).

12474 F.3d 994 (7th Gir.), cert. denied, 552 U.S. 883 (2007).
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Here, installation of the GPS tracker device onto defendant
Robi nson’s Cavalier was not a “seizure” under the Fourth Amendnent.
Def endant Robi nson’s Cavalier was parked on a public street when agents
affixed the GPS tracker device; the agents did not trespass onto
def endant’ s property. The GPS tracker device did not deprive defendant
Robi nson of dom nion and control of his Cavalier, nor did the presence
of the GPS tracker device interfere with the el ectroni c conponents of the
Caval i er, draw power fromthe Cavalier, take up roomthat mni ght otherw se
have been occupi ed by passengers or packages, or alter the Cavalier’s
appearance. Therefore, installation of the GPS tracker device was not
a seizure within the nmeaning of the Fourth Anendnent.

2. Use of the GPS tracker device
Def endant al so argues that use of the GPS tracker device to obtain

| ocation infornmati on was a search for which a warrant was required under
t he Fourth Amendnent.
In United States v. Knotts,* law enforcenent officers grew

suspi cious of a possible drug manufacturing conspiracy involving the
defendant’s co-conspirators. Knotts, 460 U S. at 278. After tracking
t he purchase of chem cals used to manufacture the drugs, officers hid an
el ectroni c beeper inside a container of chemcals, which one of the co-
conspirators later purchased. [Id. Using visual surveillance and the
beeper’s signal, the officers tracked the container from the place of
purchase, in Mnneapolis, ultimately to the defendant’s cabin in
Wsconsin. 1d. After securing a search warrant, the officers executed
a search of the cabin, which reveal ed evidence of drug manufacturing,
i ncluding the contai ner of chemicals with the beeper hidden inside. 1d.
at 279.

The Suprene Court held that the officers’ use of the beeper was not
a search for which a warrant was required by the Fourth Amendnent. [d.
at 281-85. Noting the reduced expectation of privacy in notor vehicl es,
t he Court expl ai ned,

13460 U.S. 276 (1983).
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A person travelling in an autonobile on public thoroughfares
has no reasonabl e expectation of privacy in his novenents from
one place to another. VWhen [the co-conspirator] travelled
over the public streets he voluntarily conveyed to anyone who
wanted to | ook the fact that he was travel ling over particul ar
roads in a particular direction, the fact of whatever stops he
made, and the fact of his final destination when he exited
frompublic roads onto private property.

Id. at 281-82. Because the beeper revealed no nore infornation than
vi sual surveillance from public places would have, the officers were
permitted to rely on the beeper, as “[n]othing in the Fourth Anmendnent
prohi bited the police fromaugnenting the sensory faculti es bestowed upon
themat birth with such enhancenent as science and technol ogy afforded
them . . .7 |1d. at 282; see also id. at 285 (noting that “scientific

enhancenent of this sort raises no constitutional issues which visual
surveillance would not also raise”). The Court did, however, reserve
ruling on the constitutionality of “twenty-four hour surveill ance of any
citizen of this country . . . without judicial know edge or supervision,”
as that issue was not before the Court. 1d. at 283-84; see also id. at

284 (explaining that “if such dragnet type |aw enforcenent practices
shoul d eventual Iy occur, there will be tinme enough then to determ ne
whet her different constitutional principles my be applicable”).

More directly and recently, the E ghth Crcuit addressed the
constitutionality of the warrantless use of a GPS tracking unit in
Marguez. There, the court held the Fourth Amendnment was not inplicated
where | aw enforcenent agents used a GPS device to track the defendant’s
vehicle for six nmonths w thout a warrant. Mar quez, 605 F.3d at 610
Al though the court cautioned that “wholesale surveillance” by police
woul d rai se serious concerns, those concerns were not present in the case
before the court:

In this case, there was nothing randomor arbitrary about the
install ati on and use of the device. The installation was non-
i nvasi ve and occurred when the vehicle was parked in public.
The police reasonably suspected that the vehicle was invol ved
ininterstate transport of drugs. The vehicle was not tracked
while in private structures or on private |lands. The device
merely allowed the police to reduce the cost of |awul
surveill ance.
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The Seventh and Ninth Grcuits have simlarly held that the targeted
use of a GPS tracker device on the exterior of a suspect’s autonobile is
not a search under the Fourth Amendnent. See Garcia, 474 F.3d at 995-98;
Pi neda- Moreno, 591 F.3d at 1216-17. District courts in other circuits
have also found no Fourth Amendnent violation where agents use a GPS

tracker device without a warrant to track a specific individual’s
vehicle. See United States v. Narrl, 789 F. Supp. 2d 645 (D.S.C. 2011);
United States v. Walker, 771 F. Supp. 2d 803 (WD. Mch. 2011); United
States v. Sparks, 750 F. Supp. 2d 384 (D. M. 2010).

Conversely, in United States v. Maynard, ** the Court of Appeals for
the District of Colunmbia Grcuit held that the warrantl ess use of a GPS
tracker device violated the Fourth Anendnment. Maynard, 615 F.3d at 555-

68. There, agents affixed a GPS tracker device to the defendant’s Jeep
and used it to track the defendant’s novenents continuously for 28 days.
Id. at 558. The court held that the agents’ actions fell outside of the
scope authorized in Knotts because the GPS tracker device enabled the
agents to conduct “twenty-four hour surveillance,” the constitutionality
of which the Suprene Court had reserved ruling. 1d. at 555-56 (quoting
Knotts, 460 U S. at 283).

The court then determ ned that although the defendant’s i ndividual
nmovenents were exposed to the public, the entirety of his novenents
during the nmonth was not. Id. at 558 (reasoning that “unlike one’'s
novenents during a single journey, the whole of one’'s novenents over the
course of a month is not actually exposed to the public because the
i kel i hood anyone will observe all those novenents is effectively nil”).
The court also determined that society recognizes an expectation of
privacy of information about one’'s |ifestyle, personal affairs, and ot her
intimate matters which are reveal ed during prol onged, uninterrupted GPS
surveillance. 1d. at 558-63. On these bases, the court determ ned the
agents’ use of the GPS tracker device was a search within the neaning of
t he Fourth Amendnent.

14615 F.3d 544 (D.C. Cir.), reh’g denied sub nom United States v.
Jones, 625 F.3d 766 (D.C. Cir. 2010), cert. granted, 131 S. C. 3064
(2011).

- 19 -



Case: 4:11-cr-00361-AGF Doc. #: 36 Filed: 12/27/11 Page: 20 of 21 PagelD #: 125

Al t hough Marquez and Maynard appear at odds, careful exam nation of
the Eighth Crcuit’s holding in Marquez reveal s that the courts di sagreed
in degree, not principle: Marguez pernits warrantless use of a GPS
tracker device “for a reasonable period of tine” while Maynard prohibits
“prol onged” warrantless GPS surveillance. Mar quez, 605 F.3d at 610
Maynard, 615 F.3d at 566. Thus, Marquez and Maynard both recognize
durational limts to warrantless GPS tracking of specific individuals;
Marguez pernmits nonitoring for at least six nonths, while Mwynard
precl udes nonitoring for 28 days, if not shorter.

Here, the agents tracked the novenent of defendant Robinson's
Cavalier for alnost three nonths. The agents specifically targeted
def endant Robi nson’s Caval i er based on reasonabl e suspicion that he was
a “ghost” enployee on the payroll of the St. Louis City Treasurer’s
O fice; the agents were not engaged in “whol esal e surveillance.” Under
Mar guez and the undersigned’ s reading of Knotts, the agents’ use of the
GPS tracker device on defendant Robinson’s Cavalier for three nonths was
not a search for which the Fourth Amendnment required a warrant.

Therefore, the notion to suppress based on Fourth Amendment
viol ati ons shoul d be deni ed.

B. First Amendnent

Def endant Robi nson argues that the use of the GPS device violated
his right under the First Anmendnent to keep his associations private,
citing NAACP v. Al abama, 357 U S. 449, 462 (1958), and United States v.
Maynard, 615 F. 3d 544, 562 (D.C. Cir. 2010). Defendant al so argues that
the Fourth Anendnent’s protection of privacy rights also protects First

Amendnent associational rights, citing Katz v. United States, 389 U S
347 (1967).
The courts that have addressed sinilar argunents for suppression

have held that evidence obtained from GPS surveillance should not be
suppressed on First Amendment grounds. See, e.q., Walker, 771 F. Supp.

2d at 814 (rejecting the defendant’s argunent that “suppressing a First
Amendnent freedom constitutes a Fourth Amendnment search or seizure”);
Sparks, 750 F. Supp. 2d at 387 n.5 (rejecting the defendant’s argunent
for suppression based on a purported violation of his First Anmendnent
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right to free association because “[t]he exclusionary rule is a judicial
renmedy for violations of the Fourth Amendnent, not the First Anendnent”);
see also Maryland v. ©Macon, 472 U S. 463, 468-69 (1985) (“Absent sone
action taken by governnent agents that can properly be classified as a

‘search’ or a ‘seizure,’ the Fourth Amendment rul es desi gned to saf eguard
First Amendnment freedons do not apply.”)

As di scussed above, the agents’ use of the GPS tracker device for
three nonths was permtted under Marquez. There was no constitutional
vi ol ati on.

Therefore, the notion to suppress based on First Amendment
viol ati ons shoul d be deni ed.

For these reasons,

IT IS HEREBY RECOMWENDED that the notion of defendant Fred W
Robi nson to disniss Counts 4-8 of the indictment(Doc. 25) be deni ed;

IT IS FURTHER RECOMVENDED that the notion of defendant to sever
Counts 1-3 for trial separate from Counts 4-8 (Doc. 26) be denied
wi t hout prejudice to being refil ed upon a sufficient show ng of prejudice
at trial; and

IT IS FURTHER RECOMVENDED t hat the notion of defendant to suppress
evi dence (Doc. 27) be deni ed.

The parties are advised that they have until close of business on
January 13, 2012, to file objections to this Report and Recommendati on.
The failure to file tinmely objections may waive the right to appeal
i ssues of fact.

[ S/ David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on Decenber 27, 2011



