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INTRODUCTION

European governments’ involvement in the rendition
and secret detention programmes operated by the
United States of America in the aftermath of the 11
September attacks in the USA has been well-
documented. Research reports by intergovernmental
bodies, nongovernmental organizations, and
investigative journalists, among others, comprise a
body of information clearly pointing to European
complicity in these programmes. After nearly a decade
of widespread impunity and absence of remedy for
human rights violations — including unlawful transfer,
enforced disappearance, torture, and secret detention
— that have occurred in the context of these CIA-led
operations, the legal obligation to look back and
ensure full accountability for such violations has been
ignored by many governments for too long.

The near absence of any accountability in the USA for
these violations is a scandal that cries out for the US
government to take urgent action to remedy. In
Europe, the overall “scorecard” to date regarding the
establishment of investigations that are truly
independent and effective, as well as sufficiently
public, has been disappointing. Progress toward
accountability gained some momentum, however,
between 2008 and 2010 as evidence of European
complicity mounted, indicating that Europe remains
fertile ground for accountability.

This report by Amnesty International, titled Open
Secret: Mounting Evidence of Europe’s Complicity in
Rendition and Secret Detention (November 2010),
focuses on the ‘“state-of-play” with respect to
accountability for European states’ complicity in these
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abusive practices. The report documents key
developments in  Germany, ltaly, Lithuania,
Macedonia, Poland, Romania, Sweden, and the United
Kingdom - countries where inquiries into state
complicity or legal processes aimed at individual
criminal responsibility have occurred or are currently
in process. It also highlights new reports and sources
of information that have the potential to propel the
project for accountability forward, in particular the
February 2010 United Nations Joint Study on Global
Practices in Relation to Secret Detention in the
Context of Countering Terrorism (hereafter UN Joint
Study on Secret Detention).?2 The UN Joint Study on
Secret Detention builds on past intergovernmental
investigations, including by the Parliamentary
Assembly of the Council of Europe and the European
Parliament.

Although Open Secret includes a section on the USA,
Amnesty International concludes that the USA has
systematically failed to meet its international
obligation to address these past violations. While
Amnesty International welcomes the positive rhetoric
of Obama administration officials with regard to
human rights, words are not enough. The USA is
obliged under international law to investigate and hold
accountable those responsible for authorizing and
carrying out past violations in the context of the CIA’s
rendition and secret detention programmes, including
by bringing those responsible for crimes under
international law to justice. The US government should
not continue to invoke “state secrecy” to shield itself
from scrutiny for abuses committed in the context of
rendition and secret detention operations.
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Amnesty International urgently calls on European
governments to reject such impunity, to capitalize on
the momentum in Europe toward accountability, and
to commit in full to justice for the victims of
rendition, enforced disappearance, and torture and
ill-treatment in the context of the fight against
terrorism in the aftermath of the 11 September 2001
attacks in the USA. Claims of state secrecy must not
be used to shield governments and individuals from
scrutiny for their involvement in serious human rights
violations. Moreover, in order to ensure that such
abuses do not occur in the future, European
governments must implement reforms for the civilian
oversight of national intelligence and security
agencies and of foreign intelligence agencies
operating on their territories. This combination of
accountability, effective redress for victims, and
reform will help re-establish respect for human rights
law and the responsibilities of states under that law
to provide human rights protection to all persons
entitled to it.

ACCOUNTABILITY FOR EUROPEAN COMPLICITY:
COUNTRY UPDATE SUMMARIES

The detailed country entries in Open Secret
document significant developments in key European
countries where such developments have either
propelled accountability processes forward or require
that, in the face of new and compelling information,
governments make concrete commitments to the
establishment of a human rights-compliant process
to ensure accountability for their roles in the US
rendition and secret detention programmes. The
entries below briefly summarize those developments.

GERMANY: UNCONSTITUTIONAL RELIANCE ON
STATE SECRETS UNDERMINES INQUIRY

A three-year long parliamentary inquiry into
Germany’s alleged involvement in the US ClA-led
rendition and secret detention  programmes
completed its work in June 2009 and did not find
any German state actor responsible for involvement
in any rendition, enforced disappearance, or torture
and ill-treatment of detainees.3 On 17 June 20009,
however, the German Constitutional Court ruled that
the government’s failure to cooperate with the inquiry
violated the German Constitution by impeding the
parliament’s right as an oversight body to investigate
the government.*

The UN Joint Study on Secret Detention specifically
identified Germany as a government complicit in
secret detention, referring to the case of Muhammad
Zammar, who was reportedly interrogated by German
agents while being held in secret detention in Syria
in November 2000.5 Evidence before the German
parliamentary inquiry confirmed that Muhammad
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Zammar was interrogated by German officials in
Syria, that high-level German officials were aware of
the use of torture in Syrian prisons, that Muhammad
Zammar told his German interrogators that he had
been ill-treated by the Syrians — and that German
agents had additionally sent questions for use by
Syrian agents in their interrogations of Muhammad
Zammar.b

The profound lack of cooperation from the German
authorities in the course of the inquiry, coupled with
the identification of Germany in the UN Joint Study
on Secret Detention as complicit in abuses
perpetrated against Muhammad Zammar, urgently
require further action on the part of the German
government.

ITALY: FIRST CONVICTIONS OF CIA AND
FOREIGN AGENTS

In November 2009, an Italian court handed down the
first and only convictions to date in relation to human
rights violations in the context of the CIA rendition
and secret detention programmes. Convicted were 22
CIA agents, one US military official and two Italian
intelligence operatives, all for their involvement in
the abduction of Egyptian national Usama Mostafa
Hassan Nasr (better known as Abu Omar) from a
Milan street in February 2003.7 Abu Omar was
subsequently unlawfully transferred from lItaly to
Egypt where he was held in secret and allegedly
tortured. Eight other US and Italian defendants were
not convicted as the court held that they were
protected either by diplomatic immunity or the “state
secrets” privilege.

The trial of the US nationals proceeded in absentia
(in  their absence) due to successive Italian
governments’ refusal to transmit extradition warrants
to the US government. Trials in absentia are not
permitted under international human rights law in
the circumstances present in this case. If the US
nationals are apprehended in the future, they should
be entitled to a new trial before a different judge and
to the presumption of innocence in that new trial.

The lItalian Constitutional Court ruled in March 2009
that much of the evidence against particular
defendants, particularly high-level officials in the
Italian military intelligence service, was covered by
the “state secrets” doctrine and could not be
admitted at trial.®

The case was appealed in March 2010 by the
prosecutor, who has challenged the interpretation
and application of the “state secrets” privilege in the
lower court and the scope of diplomatic immunity.
The appeal proceedings commenced in October
2010.°
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LITHUANIA: CIA SECRET PRISON REVEALED FOR
FIRST TIME

A Lithuanian parliamentary inquiry concluded in
December 2009 that CIA secret prisons existed in the
country, but stopped short at determining whether
detainees were actually held there.

On 5 November 2009, the Lithuanian parliament
mandated the Committee on National Security and
Defence to conduct a parliamentary inquiry and
present findings to the parliament. The inquiry’s final
report, released on 22 December 2009, concluded
that two secret sites were prepared to receive
suspects; it concluded that one was not used (Project
No. 1), and that it could not establish on the
information available to it whether another, at
Antaviliai, outside Vilnius, had ever actually held
prisoners (Project No. 2).10

The key recommendation in the inquiry’s final report
was a proposal that the Prosecutor General’s Office
investigate whether the acts of three former senior
Lithuanian State Security Department (SSD) officials
amounted to the criminal misuse of office or abuse of
powers under Lithuanian law. In January 2010, the
Lithuanian Prosecutor General’s Office opened a
criminal investigation into state actors’ alleged
involvement in the establishment and potential
operation of the sites, which is on-going.

The UN Joint Study on Secret Detention issued in
February 2010 was the first public intergovernmental
report to include independent evidence that Lithuania
was incorporated into the CIA rendition and secret
detention programmes. By analyzing “data strings”,
the study confirmed that planes operating in the
context of the CIA rendition and secret detention
programmes had landed in Lithuania under cover of
“dummy” flight plans.1!

The two secret sites were subsequently visited in June
2010 by a delegation from the European Committee
for the Prevention of Torture (CPT).!2 The CPT'’s
landmark visit signified the first time that an
independent monitoring body had visited a secret
prison established by the CIA in Europe in the context
of the US government’s global counter-terrorism
operations and made that visit known to the public.

MACEDONIA: EUROPEAN COURT TO CONSIDER
FIRST RENDITION CASE

Efforts to hold the Macedonian government
accountable for its role in the unlawful detention in
Macedonia in December 2003 and subsequent CIA-
led rendition to Afghanistan in 2004 of German
national Khaled el-Masri gained momentum in
September 2009 when Khaled el-Masri lodged a case
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against Macedonia at the European Court of Human
Rights.13 The landmark application represents the first
time the European Court is likely to consider on the
merits a case involving a Council of Europe member
state’s alleged complicity in the CIA rendition and
secret detention programmes. The European Court
transmitted the el-Masri v Macedonia application to
the Macedonian authorities for the government’s
observations in October 2010.14

Khaled el-Masri's application to the European Court of
Human Rights alleges that Macedonian state actors
were directly responsible for his unlawful detention for
23 days in a hotel in Skopje; for his ill-treatment
during that period; and for handing him over to the
CIA with the knowledge that he would be unlawfully
transferred, detained, and at risk of torture and ill-
treatment in Afghanistan - all violations of
Macedonia's  obligations under the European
Convention for the Protection of Human Rights and
Fundamental Freedom.'® The Macedonian government
has previously consistently denied that Khaled el-
Masri was held illegally on its territory and handed
over to the CIA.1®

POLAND: EVIDENCE MOUNTS IN SECRET PRISON
INVESTIGATION

In compliance with Poland’s Statute on Access to Public
Information, the Polish Air Navigation Services Agency
(PANSA) released 19 pages of raw flight data to the
Polish Helsinki Foundation for Human Rights (HFHR)
and the Open Society Justice Initiative (0SJI) in
December 2009.1 The data revealed not only that
planes operating in the context of the US rendition and
secret detention programmes had landed on Polish
territory but also that PANSA had actively collaborated
with the CIA to create “dummy” flight plans to cover-up
the true destinations of some of the flights: some flight
plans listed Warsaw as the destination when in fact the
plane had landed at Szymany.'® According to the data,
PANSA also assisted in navigating aircraft into Szymany
on two occasions without having received any official
flight plans at all.?®

Further conformation of Polish involvement in these
operations came in July 2010 with information
released to the HFHR from the Polish Border Guard
Office indicating that between 5 December 2002 and
22 September 2003 seven planes operating in the
context of the CIA’s rendition programme landed at
Szymany airport.?® On five of the flights, passengers
were aboard on arrival, but on departure only the crew
remained on board. Another plane arrived with seven
passengers, but departed with four. A plane that
arrived on 22 September 2003, landed at Szymany
with no passengers, but departed with five passengers
on board and continued on to Romania (see section
below on Romania).?!
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Analysis contained in the February 2010 UN Joint
Study on Secret Detention, supported by the
statements of confidential sources, gave credence to
the notion that one of the secret detainees held in
Poland was Abd al-Rahim al-Nashiri, a Saudi national
alleged to have masterminded the bombing of the USS
Cole, and who is currently detained and awaiting trial
by military commission in Guantanamo Bay.??

The criminal investigation by the Appeal Prosecutor’s
Office into Poland’s alleged involvement in the CIA
rendition and secret detention programmes has never
made public its terms of reference or timeline. In
September 2010, however, the prosecutor’'s office
publicly confirmed that it was investigating claims by
Saudi national, Abd al-Rahim al-Nashiri, that he had
been held in secret in Poland in 2002-2003.2 The
prosecutor formally granted Adb al-Rahim al-Nashiri
status as a victim in October 2010: the first time a
rendition victim’s claims have been acknowledged in
the context of the official investigation into a secret
prison in Poland.?*

On 27 October 2010 the UN Human Rights
Committee called on the government of Poland to
ensure that it establishes an independent inquiry, with
public findings, into its role in CIA renditions and
secret detention that has “full investigative powers to
require the attendance of persons and the production
of documents... and to hold those found guilty
accountable, including through the criminal justice
system”.2%

ROMANIA:  IMPLAUSIBLE ~ DENIALS ~ AMIDST
MOUNTING ALLEGATIONS

The Romanian government has consistently denied the
presence on its territory of a secret detention facility
since the allegation first arose in 2005. Since late
2008, however, claims that Romania hosted a secret
CIA prison have surfaced from a variety of additional
sources. In August 2009, the New York Times
reported that unnamed former US intelligence sources
claimed that one such centre was located in
Bucharest, the Romanian capital city.?®

The February 2010 UN Joint Study on Secret
Detention concluded that a plane operating in the
context of the CIA’s rendition programme — a Boeing
737, registration number N313P - flew from Poland
to Romania on 22 September 2003.2%7 The UN
experts could not, however, confirm definitively that
the flight involved transfers of detainees.?® In a note
verbale to the UN experts dated 27 January 2010,
the Romanian authorities repeated their stock denials
that planes carrying detainees had landed on
Romanian territory and that they had hosted a secret
detention site.?®
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Documents released by the Polish Border Guard Office
in July 2010 (see above section on Poland) indicate
that the same Boeing 737 (Reg. No. N313P) arrived
in Poland on 22 September 2003 with no passengers
aboard, but took on five passengers before departing
Szymany for Bucharest. 3° In August 2010, the
Associated Press, citing unnamed current and former
US officials, reported that Khaled Sheikh Mohamed,
alleged mastermind of the 11 September 2001
attacks in the USA, was transferred around 22
September 2003 on a Boeing 737 from Szymany,
Poland to a new detention facility codenamed
“Britelite” in Bucharest, Romania.3!

Citing claims by unnamed former US intelligence
officials, the Associated Press also reported in October
2010 that Abd al-Rahim al-Nashiri was held in secret
detention in Romania.3?

Revelations in 2009 and 2010 regarding Romania’s
alleged complicity in the CIA rendition and secret
detention programmes require that the Romanian
government recommit to the establishment of a full,
impartial, independent, and effective investigation into
its role in these operations.

SWEDEN: RENDITION CASES REQUIRE FULL
ACCOUNTABILITY AND REDRESS

The Swedish government has failed to date to satisfy
its obligation to fully investigate the renditions at the
hands of the CIA in December 2001 of Ahmed Agiza
and Mohammed al-Zari from Sweden to Egypt, where
the men reported that they were tortured and ill-
treated in Egyptian custody.33 Although the Swedish
government claimed that it had obtained diplomatic
assurances against torture and ill-treatment from the
Egyptian authorities prior to transfer, the UN
Committee against Torture and UN Human Rights
Committee both held that Sweden had violated the
prohibition on torture by its involvement in the men’s
transfers to Egypt and that Egypt's diplomatic
assurances did not provide a sufficient safeguard
against that manifest risk of torture and other ill-
treatment.3*

Although the government has paid the men
compensation, Sweden has failed to provide them
with full, effective redress, which should include
not only compensation, but also rehabilitation,
restitution, just satisfaction, and guarantees of
non-repetition. To that end, Sweden should
implement preventive measures to ensure full
judicial review of all decisions to expel persons
alleged to be threats to national security whenever
allegations are raised that a person would face a
real risk of torture or other ill-treatment as a result
of the transfer. Such preventive measures should
include a commitment by the Swedish government
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not to employ diplomatic assurances against
torture or ill-treatment as a basis for removals to
countries where there is a real risk to the
individual of such treatment.3®

The Swedish government formally rescinded the men’s
expulsion orders in 2008, but in November 2009 the
men’s appeals against the government’s refusal to
grant them residence permits were dismissed, partly
based on information never disclosed to either
Mohammed al-Zari or Ahmed Agiza.3® Awarding both
men residence permits would contribute toward
ensuring that they receive an effective remedy,
including adequate restitution.3’

Although the Swedish Parliamentary Ombudsman and the
parliamentary Standing Committee on the Constitution
conducted internal inquiries, neither satisfied Sweden's
legal obligation to investigate the human rights violations
that occurred in the context of the men’s unlawful transfers
and allegations of torture or other ill-treatment, and to
bring those responsible to account.38

UNITED KINGDOM: GOVERNMENT ANNOUNCES
“TORTURE INQUIRY”

The UK government announced in July 2010 that it
would establish an inquiry into the involvement of UK
state actors in the alleged mistreatment of individuals
detained abroad by foreign intelligence services. Despite
allegations of such involvement in a number of cases
across a range of countries — including Afghanistan,
Egypt, Pakistan, and at Guantanamo Bay, Cuba — the
former Labour government refused for years to heed
repeated calls for an independent, impartial inquiry.

In most of the cases, there is credible evidence that UK
personnel participated in interrogations of detainees
and/or provided information that led other countries to
apprehend, detain, and interrogate individuals when the
UK knew that individuals would be at risk of torture
and/or unlawful detention or that the UK sent questions
to the detaining state to be put to a detainee.3® Moreover,
the government has acknowledged that the UK was
involved in the US-led rendition programme through the
use of UK territory, for example Diego Garcia.*°

In February 2010, the UN Joint Study on Secret
Detention, specifically referencing allegations of UK
collaboration with the Pakistani intelligence services,
identified the UK as a country complicit in the secret
detention of a person for “knowingly [taking] advantage of
the situation of secret detention by sending questions to
the State detaining the person or by soliciting or receiving
information from persons who are being kept in secret
detention”.#! The UN study also contained references to
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the allegation that persons were held in secret detention
on Diego Garcia.*?

In an attempt to ensure that the inquiry’s scope and
depth are broad enough to ensure accountability, a
coalition of nine human rights NGOs - including
Amnesty International — wrote in September 2010 to
Sir Peter Gibson, the chair of the inquiry panel, and
recommended, among other things, that victims have
official standing and publicly-funded representation by
counsel of their choice; that nongovernmental
organizations be permitted to participate in the inquiry
and make submissions; that any resort by the
government to invoke state secrecy be subject to
independent review; and that the inquiry must look
broadly at relevant government policies and the
oversight mechanisms for the security services and
make recommendations in order to prevent human
rights violations in the future.*3

CONCLUSION

The idea that governments and individuals must be
held accountable for violating people’'s rights
underpins the modern human rights movement.
Identifying abusive governments and individual
perpetrators, collecting evidence of their responsibility
in relation to human rights abuses (whether by direct
perpetration, complicity, or failure to prevent),
ensuring the truth is revealed to the victims and
survivors as well as the wider public, and bringing that
evidence before intergovernmental bodies or courts of
law for criminal prosecution or civil suits for damages:
these all contribute to real accountability. In the
absence of such accountability, impunity prevails and
the noble words avowed by states in the text of so
many human treaties are robbed of their true value: as
basic safeguards for respecting and ensuring the
dignity of every human being.

European governments have an opportunity now to
recommit to a human rights machinery at the national
level that works to end impunity, not perpetuate it.
The fact that European states colluded in such
egregious violations - illegal transfers, secret
detention, and torture and ill-treatment; crimes under
international law, in fact — is sobering.

Amnesty International calls on European governments
to reject impunity and set a corrective course toward
accountability for their role in the CIA’s rendition and
secret detention programmes. Europe is fertile ground
for such accountability and governments and the
public across the region should capitalize on the
momentum generated by on-going accountability
processes in a number of countries. Europe must not
become an “accountability-free” zone.
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