The Employee Free Choice Act: Wal-Mart’'s Last Stand Against
Unionization?

Wal-Mart has a long history of opposing unionizati®am Walton was notorious for trying to keep osiout
of his stores. In fact, Walton hired union-bustiagyyer John E. Tate to quash some of the earliéstte to
organize stores in Missouri. Despite a succesgiidnization effort in China, Wal-Mart will not buddrom its
position in the United States and Canada. Howewéh the election of Barack Obama and the potential
passage of the Employee Free Choice Act, Wal-Matleiarly afraid that its anti-worker practices thie last
half century might be coming to a close. Wal-Mantssits associates do not need a union. Wal-MaricWWa
however, believes that after years of low waggseesive health care benefits, and poor working ¢,
Wal-Mart workers can finally see a light at the esfdhe tunnel.

WAL-MART'S ANTI-UNION REPUTATION

"We like driving the car and we're not going togjihe steering wheel to anybody but us.€e Scott’s response to
a question about card chéck

Human Rights Watch releases report on Wal-Mart andunion busting. In 2007, the respected human rights
watchdog group, Human Rights Watch, released atrépubasting Wal-Mart’s union-busting policies and
practices in the United States. According to thmre “while many American companies use weak a®s to
stop workers from organizing, the retail giant gapout for the sheer magnitude and aggressiveféssamti-
union apparatus[Human Rights Watch “Discounting Rights,” May 2007]

Wal-Mart warns of Democratic Presidential win. More recently, it was revealed th&fal-Mart has been
warning its hourly supervisors of the likelihoodusfionization if Democrats won the November eletctiOne
supervisor said: “I am not a stupid person. Theyewtelling me how to vote.” Workers say they used
intimidation by emphasizing all the negative effeat unionization and warning them if the Employeee
Choice Act passed, it would speed up the unionge®pnall Street Journalg/1/08]

Butchers cut out of Wal-Mart stores.In February 2000ten employees of the Wal-Mart meat department in a
Jacksonville, Texas store elected United Food andr@ercial Workers (UFCW) as their union. Wal-Mart
immediately ended their entire network of in-stbtecher departments. The company refused to recegmd
negotiate with the meat cutters union, and instested the work of experienced employees for the
convenience of pre-cut and pre-packaged mgaisupational Health & Safety, 3/16/08]

No relief in court. After taking the case to the US Court of Appealstifie District of Columbia, UFCW was
faced with a test they simply could not pass. Towrtcruled that UFCW failed the legal standard ‘oaoumity-
of-interest test’ and a unanimous three-judge dgigebanel upheld Wal-Mart’s right to eliminate ¢hgr
departments ruling they had no particularly spesidls. The court placed the incident as analogowstypical
closing, effectively cutting butchers out of thetpre for good[Occupational Health & Safety, 3/16/08]

Nine months later in Canada.After the creation of a certified UFCW Local 503apier at a Wal-Mart store in
Jonquiéere, Quebec, Wal-Mart employees there waubd $ind themselves out of a job. In August 2004, t
union gained certification and attempted to bargath Wal-Mart but was unable to reach a settlememnt
February 1, 2005, the same day that the Minist&abbur granted the union’s request for contraitiation,

L4It's time to give voters the liberalism they waniyall Street Journal11/19/08
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Wal-Mart announced that it would close the Jongugtore. The store was closed on April 29, 20@5nan
Rights Watch “Discounting Rights,” May 2007]

Wal-Mart forced to change its anti-union ways Three years later, another Canadian shop becansk for
trying to unionize. According to UFCW officials, o union efforts at a Wal-Mart Tire & Lube Expsas
Gatineau, the company shut it down. The garagdédéeas unionized since 2005, and the workers recently
turned in their first collective bargaining agreeméThe contract will be a first in North Ameriead is
expected to have an impact on Wal-Mart unionizagéiffarts across Canada,” said the president oloite
union As of August 2008, a Quebec arbitrator decidednoase a collective bargaining agreement on Wal-
Mart, which is the first of its kind in the histoof the company’s history. A UFCW Canada repredesgaaid

that the deal would give workers raises of 35 t@é&ftent and more vacatiq@anadian Broadcasting Company,
8/15/08 and 10/17/08he Gazette8/6/08]

A DIFFERENT TUNE IN CHINA

Catering to China. In late July, Chinese media outlets announcedwWratMart planned to sign collective
bargaining contracts with all of its employees imir@. This was right after the company signediits f
agreement in Shenyang which resulted in an 8% mergase for all of the workefghina Labor Bulletin 8/4/08]

ACFTU- Yes; UFCW- No. In China,Wal-Mart operates more than 100 stores and emp@l8)&89 people. The
company also sources millions of dollars worth @bds from the country, and hence is keen to plathbiy
rules. According tdave Orlins, president of the National Committed&Jd®. China Relations, it is important to
negotiate with ACFTU for any foreign company togper. "To expand in China, one needs government
support,” he says. "This is what you should be gl@ainChina."[Forbes 7/25/08]

WHY THE EMPLOYEE FREE CHOICE ACT IS IMPORTANT?

The Employee Free Choice Act ibigartisan bill designed to provide workers with a fair opfmrity to
bargain with employers for better wages, benefits\@orking conditions.

Median incomes fall.“From 2000 to 2007, the income of the median wagkage household fell by $2,000 —
an unprecedented decline. In that time, virtudllypfthe nation’s economic growth went to a snmalmber of
wealthy Americans. An important reason for thetdindm broadly-shared prosperity to growing inedyakb
the erosion of workers’ ability to form unions apargain collectively.”

In recent years, despite a growing economy, the nite class has been squeeze@orporate profits and
executive compensation have skyrocketed, but tielleniclass has seen their wages stagnate, whit#ie
for basic needs like healthcare, education, fondrgy and housing continue to increase.

Workers who belong to unions earn 30 percent morenhan nonunion counterparts.In addition, they are 62
percent more likely to have employer-provided leativerage and four times more likely to have persi

2 U.S. House of Representatives — Committee on Educatiohadmat News Release. “Education and Labor Committee Approves
Employee Free Choice Act.” February 14, 2007. Onlingtgt://www.house.gov/appsl/list/speech/edlabor dem/EFCAERDI
Also see American Rights at Work, online [&tp://www.americanrightsatwork.org/employee-free-choicéiaate-102/
http://www.epi.org/issues/category/labor_policy
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The current process for forming unions is tilted infavor of those who oppose thenEmployees who are
active union supporters have a one-in-five chardeimg fired for legal union activities. Many eropers
resort to spying, threats, intimidation, harassnagt other illegal activity in their campaigns fgpose unions.

The penalty for illegal activity, including firing workers for engaging in protected activity, is weakand
does little to deter law breakersFor example, an employer found guilty of illegdilyng an employee for
union activity must only give back pay to that eaygde—minus whatever he or she earned in the interim
Many employers find the punishment for breakingl#ve a bargain if firing a pro-union employee scare
others from supporting the union.

Even when employers don't break the law, the declsistacked against union supportersThe employer has
all the power; they control the information workees receive, can force workers to attend antitumeetings
during work hours, can force workers to meet withesvisors who deliver anti-union messages, anceean
imply that the business will close if the union sitUunion supporters' access to employees, on e band, is
heavily restricted.

WHY WAL-MART EMPLOYEES NEED THE EMPLOYEE FREE CHOICE ACT

Wal-Mart on Wages and Scheduling:

Wal-Mart offers poverty level wages.Using Wal-Mart's figures, a “full-time” employe¢ 24 hours per week,
making the Wal-Mart average wage of $10.86 per hwilrearn $19,200.48 per year. The federal

government’s definition of poverty for a family fafur in the contiguous United States is $21,20@8 Wal-
Mart Employee Handbook; 2008 HHS Poverty Guidelines]

Most Wal-Mart retail jobs pay far below the national average wageOf Wal-Mart’s top retail jobs (Sales
Associate, Cashier, Team Leaders, Overnight StptKal-Mart typically pays 26-37% less than the oiadl

average for the same jobs in the retail indugingnnan Center for Justice, Economic Policy Brief, No. @gust 2005,
http://walmartwatch.com/img/documents/brennan_center.pdf]

Wal-Mart faces a fine in Minnesota suit involving work breaks. A state judge in Minnesota has ruled that
Wal-Mart Stores violated state laws on rest breaidsother wage matters more than 2 million times/éen
1998 and 2004 and as a result could face morefhdaillion in fines.[New York Times7/2/08]

U.S. Labor Department orders Wal-Mart to pay back osertime wages. In January, the U.S. Labor
Department announced that Wal-Mart must pay ne84ymillion in back wages and interest to employees
who were not paid overtime hours. The company saitibecause of errors in calculation, it undest@i,000
employees nationwide. At least 57 other wage-anttshcases have been filed across the U.S. aglamst

world's largest retailer, and many of them are timgiclass-action certification, according to compélings.
[Washington Postl/26/07]

Wal-Mart managers use extreme measures to hold dowabor costs. Some of the methods cited in the
lawsuits used by managers to hold down labor dnstsde forcing employees to work off the clockgueing
workers to skip lunch and rest breaks and manimgldime and wage records. An internal audit penied by
Wal-Mart in July 2000 indicated these types of aimns were and had been a massive problem compada&yw

for years[wal-Mart Watch: Wal-Mart's Wage and Hour Violations Face&t
http://walmartwatch.com/img/blog/wage_and_hour.pdf]
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Wal-Mart has not learned from its past. Wal-Mart is currently facing more than 80 lawsLat various stages
of the legal process. Four class action lawsui® legther been certified or affirmed since Maylostyear, and

trial in a fifth recently commenceflval-Mart Watch: Wal-Mart's Wage and Hour Violations F&tieet;
http://walmartwatch.com/img/blog/wage_and_hour.pdf]

Wal-Mart threatens workers who allege unpaid wagesln 2006, cashiers at Wal-Mart Stores in Texagdsk
a U.S. judge to order the company to stop threadeta fire workers who join a lawsuit alleging urgpaages.
The workers claim that Wal-Mart has required ompéied hourly employees to work off the clock witho
compensation, in violation of U.S. labor laws. Témesuit is one of more than 70 filed against WadfMn the
United States claiming violations of wage-and-hi@aws.[International Herald Tribung8/22/06]

Wal-Mart and Workplace Discrimination:

Women join class action lawsuit against Wal-Mart. Wal-Mart faces the nation's largest workplace gende
bias lawsuit. In June 2004, U.S. District Coudgkel Martin Jenkins granted class-action statusganlllion
current and former female Wal-Mart employees whargh the company with paying women less and offerin
them fewer opportunities for promotigukes v. Wal-Mart Stores, Iijc.

Wal-Mart paying women less than men.In 2001, a suit against Wal-Mart was filed allegthgt Wal-Mart
discriminates against female employees by payisgrtpialified men higher wages than women and priagot
less-qualified men to management positions aheaofen. Among the plaintiffs arguments are th&001,
67 percent of hourly workers and 78 percent of depent managers were women, but only 36 percerd wer
assistant managers, 14 percent store manageraetcent district managers. A federal judge tedithe
case as a class-action lawsuit in June 2(AQd&ansas Democrat-Gazett/28/07]

Wal-Mart pays out for violating the Americans with Disabilities Act. In 2005, a U.S. District court jury in
Long Island ordered Wal-Mart to pay $7.5 million feolating the Americans with Disabilities Act (A%).
The jury awarded Patrick Brady, a 21-year-old mdh werebral palsy, $5 million in punitive damagesl
another $2.5 to compensate him for emotional pathsaffering. Brady's lawyer, Douglas Wigdor, Sagd
believed the jury was influenced by the fact thatl\Mart is subject to a 2001 court-ordered agreemadated
to previous violations of the ADANewsday (New York?/25/05]

Wal-Mart settles truck driver lawsuit. Nationally, 15% of truck drivers are African-Ameain. However,
Wal-Mart’s trucking fleet lacks the same diversiBecently it was determined that African-Americans
comprised only 4-6% of Wal-Mart's fleet, which erap$ 10,000 truck drivers. A discrimination class@t
was filed, and in May of 2007, a district court@edruled that Wal-Mart’s hiring policies createdanmon
group of potential plaintiffs (African -Americarnuickers who either were not hired or were detenreuwh
applying for Wal-Mart positions). According to themplaint, “the application and hiring practicesptoyed
by the nation's largest retailer had the effegirezenting many black drivers from getting thodesjoor in
many cases even knowing that the jobs were availabDOn February 20, 2009, Wal-Mart announced ithat

would pay $17.5 million to settle this class-actiawsuit.[Arkansas Democrat Gazet@2/26/09;
http://walmartdriverclass.coin/

Wal-Mart and Labor Abuse:

Child labor not just an issue in supplier factories A Wal-Mart internal audit of one week's time-dtoc
records for roughly 25,000 employees found 1,38iaimces in which minors apparently worked too date
night, worked during school hours or worked too ynhaurs in a day. It also found 60,767 apparestaimces
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of workers not taking breaks, and 156,705 appanstinces of employees working through meal tirmesy
York Times1/13/04]

Wal-Mart under investigation. In 2005, Connecticut Governor M. Jodi Rell ordettesl state Labor
Department to launch an intensive review of Wal-4dabor practices in Connecticut. The federdbda
Department had previously cited Wal-Mart for ne&®0ychild labor violations - most of them in Contieuat -
for having children under 18 operate dangerous machsuch as chainsaws, paper balers and forkMial-
Mart paid a $135,540 fine, but denied any wronggdoimartford Courant 2/19/05]

Wal-Mart strikes a deal with Department of Labor. In January 2005, Wal-Mart reached a settlement with
Department of Labor for violations pertaining te thair Labor Standards Act. Wal-Mart paid a $136,6de
after an investigation found that the company alld\85 workers, aged 16 and 17, to participate tinites
“including loading and occasionally operating otaading scrap paper balers, and operating fork liitvhile
Wal-Mart denied any wrongdoing, they signed an exguent with the department’s Wage and Hours Division

make sure they would not have any problems indheé.
[http://walmartwatch.com/research/documents/wal_marts_sweethesriwith_the department_of labgr/

FEATURES OF THE EMPLOYEE FREE CHOICE ACT

The National Labor Relations Act states: “Employsieall have to the right to self organization tanipjoin, or
assist labor organizations....” However, employerge turned the NLRB election process into a mamagé-
controlled election process—the employer has allpbwer, controls the information workers can ree@nd
routinely undercuts the process by intimidatingakaing, coercing and even firing people who trgriganize
unions. According to the study “Free and Fair? Halor Law Fails U.S. Democratic Election Standards,
American workers face an uphill battle when tryindorm a union, despite what corporations say.e&gnd
current rules, employees are restricted from opdisigeminating information and from expressingrthei
opinions, employers have greater access to vasigloyees are not protected against economic @verci
workers face open ended delays, there is virtuadlyegulation of election spending.

By the time employees vote in an NLRB electiorihéy can get to that point, a free and fair chaoé an
option? EFCA seeks to rectify these realities throughfdfiewing:®

* Majority Sign-Up: If a majority of workers in a proposed bargainungt sign cards indicating they
want representation, the National Labor RelatiooarB would require the employer to recognize the
union, ending the pattern of employer threats,d&rent and firings that commonly precede union
elections.

» First Contract Mediation and Arbitration: A remedy to employers' stalling tactics, this psamn
would allow either the union or employer to seadei@l mediation if a contract hasn't been reached
after 90 days of bargaining. If mediation is unassful after 30 days, the parties would be sulgect
binding arbitration.

% “Free and Fair? How Labor Law Fails U.S. Democratic Ele@immdards,” American Rights at Work, June 2005;
http://www.americanrightsatwork.org/dmdocuments/ARAWRegbreeandFair%20FINAL.pdf

* Communications Workers of America. Onlinelatp://www.cwa-union.org/efca/

® Employee Free Choice Act — legislative history of H.R. 3@jlable online fronThe Library of Congress

I‘ml I“'I
\ .
01 b
Wil MR

TUATOH. W

WAL-MARTWATCH




» Stronger Penalties for Violations:Employers who willfully and repeatedly violate Wers' rights
during organizing and bargaining would face ciinek up to $20,000 per violation, plus triple baely
for workers who have been illegally fired or disamated against during union campaigns.

EMPLOYEE FREE CHOICE ACT - LEGISLATIVE HISTORY®

* H.R. 800 was introduced into the United States ldamiRepresentatives on February 5, 2007, by its
primary sponsor, Rep. George Miller, a Democratfi®alifornia’s 7' District. The bill was referred to
the House Committee on Education and Labor.

* Debate on the bill took place on March 1, 2007eAthree proposed amendments were voted down,
H.R. 800 was passed by a vote of 241-185. AftersyafdR. 800 was sent to the United States Senate,
and place on the Senate Legislative Calendar uddeeral Orders on March 2, 2007.

* The Senate version, S. 7877, was considered onliyr#07. Democrats attempted to enforce cloture
on the bill, placing a time limit on consideratiohthe bill, thereby avoiding a possible Republican
filibuster. The cloture motion received a majowfyvotes, 51-48, but failed to attract the neededd-
fifths majority of the full Senate in order to pa¥shen cloture failed, the bill languished and naren
action was taken.

* On March 10, 2009, Representative George MillelO®)»and Senator Tom Harkin (D-1A) introduce
the Employee Free Choice Act.

EMPLOYEES SPEAK OUT AGAINST...

Wal-Mart’'s Wage and Hour Practices:

Wal-Mart plays games with a worker’s paycheck!"They increased my pay, then slashed my hoursaatig
check is a fraction of what it used to be. The-fufle sales associates in my department, otherttiean
department manager, have been cut to 25-35 houegk instead of 40."

40 Hours a week is part-time?'l have worked for about 8 months now at Wal Martg have not received
promised benefits although | work full-time hoursvas told it was because | am classified as atpaet
employee. Uh, hello? 40 hours a week is part tirhe??

Anonymous on burning overtime:“They make us "burn our overtime,” which assodatall "buying back
our overtime." If you have overtime they make umltion our lunches. Example: say you have one hou

overtime. We get an hour unpaid lunch, but theyehas/take &wvo hourlunch instead, prior to our Friday
[payday]. It is against Federal Law according t® Bederal Wage Commission for them to make usidd th

Wal-Mart’s Discriminatory Practices:

Wal-Mart’s quest for a younger, cheaper workforce"l have noticed that my store seems to schedutbeal

® Employee Free Choice Act — legislative history of H.R. &8@jlable online fronThe Library of Congress
http://harkin.senate.gov/pr/p.cfm?i=309344
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older people for late night duty...specifically thd 1 shift. Some have successfully battled folydaours, but
now we are being told that if we change our avditgbwe will be knocked back to part-time."

Discrimination at a Nevada deli. "I know for a fact that my male co-workers ardtigg higher wages than |
do with no experience, and | have 8 years expegiénc

Anonymous on age-based terminationsWal Mart is systematically targeting anyone o¥8ryears of age for
firings through systematically assigning the hestyimost back breaking jobs to that class of peiopiee
facility. Managers are encouraged to pressure semployees into quitting and firing to ensure tyaing
strong backs are maintained in the facility."

L.R. in Florida discusses the move towards more p&time employees: They are cutting the hours of the
full time people and still hiring new people. Whem associate asks if they were going to have thelsame
work in 6 hours they were doing in 8 managemenigép'Yes and if the older people can't keep ugythvill
have to leave.”

Wal-Mart ignores deaf employee’s request.l tried to apply for a promotion and they requirad to do an
interview over the phone, which was difficult cafesiing there was no accommodation made for my
disability."

S.P. and the leave of absence trickl had a back injury, which was caused by the comas of my job at

Wal-Mart. They pulled the leave of absence tricknoan They said that | had been off work for toogioand
that they could fill my position with a new assdeia

***Updated on March 12, 2009***
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