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CASENO. 2654

REPORT IN WHICH THECOMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Government of Canada

presented by

— the National Union of Public and General Employee@NUPGE)
— the Canadian Labour Congress (CLC)

— the Saskatchewan Federation of Labour (SFL)

supported by

— Public Services International (PSI)

Allegations: The complainants allege that the
Public Service Essential Services Act and the
recently amended Trade Union Act impede
workers from exercising their fundamental righ
to freedom of association by making it more
difficult for workers to join unions, engage in
free collective bargaining and exercise their
right to strike

—F

313.

314.

315.

The complaints are contained in communicationsiefNational Union of Public and
General Employees (NUPGE), on behalf of the Sabkatan Government and General
Employee$ Union (SGEU), dated 12 June 2008 ancep&8iber 2009; communications
of the Canadian Labour Congress (CLC), on behalfthe Saskatchewan Labour
Federation (SFL) and its affiliates, dated 8 Sepwm2008 and 8 September 2009; and a
communication of the SFL dated 25 May 2009. By mmmnication dated 25 June 2008,
Public Services International (PSI) associatedfitgi¢h these complaints.

The Government sent its observations in commumicatidated 11 February and
15 October 2009.

Canada has ratified the Freedom of AssociationRantection of the Right to Organise
Convention, 1948 (No. 87), but has not ratified Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A. The complainants’ allegations

316.

317.

In a communication dated 12 June 2008, the NUP@&testhat the Act Respecting
Essential Public Services (Bill 5) and the Act tménd the Trade Union Act (Bill 6) were
introduced in the Saskatchewan legislative asseobll® December 2007 and proclaimed
into law on 14 May 2008.

The complainants allege that: (1) the pieces a§lation are designed to make it more
difficult for workers to join unions, engage inéreollective bargaining and exercise their
right to strike; (2) for all intent and purposdse legislation denies the right to strike to the
majority of public employees in Saskatchewan by claimning essential services
legislation which makes strikes ineffective forskgublic employees; (3) the Government
of Saskatchewan failed to provide access to arpemgent arbitration mechanism for
those public employees who will be so negativelyacted by essential services
legislation; and (4) the Government of Saskatchefaied to participate in a fully open
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and extensive consultative process with repregeasadf workers organizations prior to

introducing legislation that has a major negatimpact on the rights of the working people
of Saskatchewan.

The complainants allege, in addition, that the Saslet@m Governmeht s actions violate

principles of freedom of association by serioustydeng the confidence of employees in
the collective bargaining process and that the Gowent of Saskatchewan fails to give
priority to collective bargaining as a means okedeiining public employeés employment

conditions.

The complainants note that the Government of Sels&atan did not consult any worker
organizations on the need for, contents of or @keffects of the two Bills prior to
drafting them. After the legislation was introductte Government of Saskatchewan held
private meetings with less than a dozen unionsduaitwo- to three-week period to obtain
feedback. The SFL and the labour movement of Sels&atan invited the Government of
Saskatchewan to participate in various forms ofnimegul consultation and study prior to
the introduction and proclamation of Bills 5 andr&luding during an informal meeting
between the President of the SFL and the Minidteabour at which the President of the
SFL asked for consultation before any legislati@swtroduced affecting unions and
workers in Saskatchewan and offered a team of expeat would be willing to meet and
discuss any proposed legislation. The offer wasanoépted and Bills 5 and 6 were
introduced a week later. The complainants claimtiiia consultative process was
inadequate and insufficient to constitute meanihgdmsultation, contrary to the basic
principles of freedom of association regarding ihgortance of consultation and
cooperation between public authorities aedhployerS andworkers organizations.
According to the SFL, while there were several mignad insignificant changes made to
Bill 5, not one of the substantive changes or comcéhat it has identified was addressed.
No changes were made to Bill 6.

Public Service Essential Services Act
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321.

322.

The complainants allege that the definition of wtatstitutes an essential employee is so
broad that practically any public service emplogeeld be designated as an essential
employee and therefore not eligible to go on sti8ection 2(c) defines essential services
as services provided by the Government of Saskatmimer any other public employer
that are necessary to enable the Government dolec gmployer to prevent danger to life,
health or safety; the destruction or serious datation of machinery, equipment or
premises; serious environmental damage; or dismptf any of the courts of
Saskatchewan. Furthermore, the Cabinet can presutfifer services provided by the
Government of Saskatchewan as essential servibescdmplainants allege that the
Cabinet thus has an unrestrained ability to desgges essential, those services that are
beyond those outlined in the definition and theraa requirement that these be discussed
or scrutinized.

The complainants also allege that the definitiofypoiblic employer” is so broad that

practically all public sector employers in the pgrme are covered, including municipal
workers and post-secondary institute workers. Meeeadhe Cabinet can prescribe, by
regulation, as a public employer “any other persgency or body, or class of persons,
agencies or bodies”. Consequently, a notprofit private sector employer which uses
government funds to provide a public service cdudatonsidered a public employer under
the legislation.

The complainants allege that the process for nagyog Essential Service Agreements
(ESA) between public employers and unions, as dem/for in the Act, is seriously biased
toward the employer. Under section 7 of the legimta a public employer and a union
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must negotiate an ESA, setting out essential ses\and the classifications and numbers
and names of employees who must work during aestakleast 90 days prior to the
expiration of a collective agreement. However, ¢hiemo incentive for the employer to
successfully negotiate an ESA with the union. bt,fander section 9, failure to reach an
agreement gives the employer the automatic righétae notice to the union as to the
number of classifications and employees it consiéssential.

323. Furthermore, in naming which employees from thesifecations it considers essential, the
employer could designate the names of some or all Of the uniori s local executive,
bargaining committee and shop stewards. This dhe$&overnment of Saskatchewan or a
public employer the ability to substantially intnd in the way the union conducts itself
and represents its members during a strike.

324. Moreover, if at any time after a strike has bedgba,public employer determines that more
employees in one or more classifications are reguio maintain essential services, the
employer may serve a further notice on the unigtingeout the additional number and
names of employees who must work during all or@eny of the work stoppage. By being
able to increase essential service designationsglarstrike, the employer has the
unfettered ability to determine how effective akstiwill be at any stage of the job action.

325. The complainants allege that_the legislation prthilunions from challenging the
employef s designation of classifications of essésgrvices. Under section 10 of the
legislation, the union can appeal to the Saskatahdvabour Relations Board (LRB) to

change the@umberbut not theclassificationsof employees deemed essential. In other
words, under the Act, unions cannot challenge #maployef s designation of

classifications of workers who are “essential”tlean only argue gt the LRB about

whether the numbers in any classification are hidgte Board then has 14 days or more to
hold a hearing or conduct an investigation on thggeal prior to issuing an order accepting
or denying the unich s application. The employeuribn may further apply to the Board
to vary or rescind its original order. If employé&rsow that unions cannot challenge the
designation of classifications designated as esdetitey are likely to overestimate the
number of workers who they require to be at workrdya dispute. Even if the Labour
Relations Board rules against the employer on aruappeal, the fact remains that those
affected workers were prevented from participatimthe strike during the time that appeal
process took place.

326. Employees designated as providing essential servaiso face fines of up to
2,000 Canadian Dollars (CAD) and further fines #3200 per day for violating the
legislation. Unions that impede or prevent any giesied essential service employee from
complying with the legislation are subject to aitiahfine of up to CAD50,000, plus an
additional CAD10,000 each day for which the offenoatinues.

327. The complainants allege that this legislation isjast designed to ensure the continued
provision of essential services threatened by estdction, as the Government of
Saskatchewan claims, but rather to limit union barigg power and the impact of strikes
generally, as workers cannot engage in free colletiargaining without the ability to
effectively withdraw their services if they deenmécessary.

Act to amend the Trade Union Act

328. The complainants allege that the Trade Union A@raended does not guarantee freedom
of association but rather provides workers witls lpotection against unfair practices and
reduces the ability of working people to join ursand engage in collective bargaining.
The cumulative effect of the amendments containetie Act is to weaken the rights of
working people in the province of Saskatchewan.
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Section 3 of the Act eliminates automatic certifica when a union has demonstrated to
have signed union cards froma majority of workeis a bargaining unit. Instead,
regardless of how many workers sign union cardgceet ballot supervised by the LRB is
required before certification can occur. The Asbalequires a minimum of 45 per cent
cards signed within 90 days before a certificatiote can take place; previously 25 per
cent of cards signed within six months was suffitie trigger a secret ballot vote. The
complainants allege that the real intent of thasesiased requirements is to make it more
difficult for employees to organize and to increapportunities for anti-union employers
to discourage their employees from joining a union.

According to the complainants, the Act also legaiemployer interference in union
activities by weakening the rules on unfair labpractices. Section 6 allows employers to
communicate to their employees not only factspabe previous legislation, but also
opinions. The complainants consider that the amemdincreases the right of employers
to communicate facts and opinions to their emplsy@eany union-related issue at any
point outside of prescribed time periods for organg drives and de-certification drives. It
implies the right of an employer to communicatepjgnions to an employee or group of
employees about: whether they should be tryingetaigd of the union; stopping a union
organizing drive; refusing to file a grievance apporting the union filing a grievance;
opposing a bargaining position or proposal of thiom; voting against a strike or to end a
strike; organizing to defeat or elect certain empés to union positions; supporting a raid
by another union; or voting against dues increasésassessments. Furthermore, the
complainants allege that section 6 could even tegpreted to mean that an empldyer s
communication on union-related issues can in fadhbmidating or coercive without
being deemed an unfair labour practice.

In their communications dated 25 May, and 8 an&&gtember 2009, the complainants
provide information on the impact of the new legfigin in practice one year after its
enactment. The complainants allege that, sincerthetment of the new legislation, new
and successful unionization drives have come toigtoric law. The effects of the new
laws combined together with the politically andatiggically motivated dismissal of the
LRB"s chairperson and vic&hairpersons and their replacement by the Govenhofe
Saskatchewan have brought the freedom of unorgamipekers to form unions almost to
a complete halt.

In particular, the complainants indicate that asThade Union Act no longer guarantees
that the right of employers to communicate with kess cannot be used to interfere with
workers exercising their freedom of associationhtdg employers have begun
communicating directly with workers in such a wayta undermine their freedom to
associate. The SFL refers to an example when saomenunication occurred during a
strike at the Potash Corporation of SaskatchewanJuly 2008. The employer
communicated directly with employees and their femsithrough two letters, dated
18July and 8 October, posted to employees homg Allegedly, the Communications,
Energy and Papérorkers Union (CEP) has also experienced coer@weneunication
from the employer since the enactment of the nguslition. In August 2008, Mercury
Graphics, threatened to fire all workers and ctbseplant if workers went on strike and
did not accepthe employer s bargaining demands. Workers wentrike n 7 September
2009, but on 15 September 2009 the managementddbken out. On 17 September 2009,
workers received a letter threatening thhthey did not accept the employer s demands,
the plant would be closed. On 19 September 20@%hployer gave notice of permanent
closure and workers were dismissed. FurthermoeelSM Canada management has now
changed its industrial practices and communicatestty with individual members of the
CEP. In June 2009, two mangers of the ISM Canalthahmeeting with an employee and
attempted to get her to sign her own demotionrettthout the consent of the bargaining
committee or the union. In this respect, the Sklidates that, along with other unions, it
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met with the Minister of Advanced Employment, Edimaand Labour in February 2008
and raised its concern at the possible misuse pf@m@rs right sto communicate with

workers. While the Ministry acknowledged that tli@cern might be legitimate, it turned
down the SFL s proposal for an amendment clarifyireg coercion and interference

would remain an unfair labour practice.

With the card certification process that workemvwusly enjoyed, workers could meet
secretly with union organizers, have all their dgioes answered in private and decide to
exercise their freedom to associate without theleyep knowing. During contested
applications, the LRB would take the necessary oreaso ensure that supporters of the
union could not be identified through questionifige complainants allege that there is a
growing list of examples where this privacy hasrblest. For instance, in the construction
industry, employers are now notified by the LRBttaainionization drive is taking place;
the vote is held at workplaces with employers havingeas to votefs lists and results;
employer$ representatives are presgolling stations to monitor who votes. There is
nothing secret about this process and workers ¢gmotect their privacy.

The complainants also provide examples of sevas#<in the construction and film
industries, where union cards were signed and dtduhto the LRB, a vote was ordered,
but did not take place for months. By the timevht was scheduled, the project was over
and workers lost their ability to enjoy a colleetimgreement and to have employers
recognize them as a bargaining unit on any futuogepts.

The complainants consider that the abolition cdatomatic card certification in favour of
mandatory votes violates freedom of associatiomciples because it destroys the
collective bargaining regime that has worked far lenefit of workers and business for
decades. The secrecy in organizing is compromisddiee delays are resulting in the
inability to form a union and conclude enforceatnélective agreements. Saskatchewan
had the card certification process in place for &@years. In reviewing the LRB
decisions and reports since 1945, it appearshhtiatidation, coercion or any other form of
unacceptable conduct by unions gathering suppartigh card certification was almost
non-existent. Out of almost 200 reported casesrdgalith interference and intimidation
during the organizing drives more than 180 werauabderference by employers. There
were only a few cases where substantive allegatbmsappropriate conduct were
presented against a union.

The complainants consider that the Government afk&ehewan has provided no

rationale for changing the certification processept to say that it would make the
workplace more “democratic” if workers had to haldecret ballot vote. The complainants

submit that democracy includes a truly “secretldiadnd the greatest possible protection

against the repression that follows from employérs fire or discipline workers who they
know are union activists. Even despite the pre\joesisting protection, the case law is
filled with examples where employers have usedaorrand intimidation to stop union
drives illegally by firing union supporters. ThelSpoints out that even if trade unionists
are given their jobs back though a court ordergtiganizing drive still fails, as workers no
longer entertain the question of joining a uniamp\ing they would be putting their
livelihoods on the line. The fear is even greatenulnerable workers, such as single
parents and immigrants. In a survey of Canadiambas conducted in the 1990s, 95 per
cent of employers surveyed said they would engagmiair labour practices if it would
result in preventing a union certification becatise=only consequence would be to
reinstate the workers and possibly pay damages.

The unions further indicate that, since the PuBgcvice Essential Services Act was
enacted, collective bargaining has come almosttnaplete halt and very few agreements
are being concluded in the public sector. The m@iidalic sector unions have been without
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collective agreements since they expired in May&dMe situation is the same for the
majority of health-care workers who are also withaallective agreements since they
expired in March 2008.

One of the effects of this Act is to delay any pess towards negotiating a new collective
agreement. Employers are refusing to table monétamns and negotiate wage increases
until unions agree to the number of people deseghdfime and resources are being spent
on negotiating who might be “essential” duringrgketrather than making good faith
efforts to negotiate a collective agreement. Tratiens do not have unlimited resources
and their right to bargain collectively is therefamder serious threat.

Employers also know that, under the new law, theyaesignate who they want even if
there is no agreement on the designations, as¢hemy requires that the employer
begins to negotiate an essential service agreeameinloes not require the employer to
reach an agreement. If the union does not agréeetemployers proposal, the employer
has the right to unilaterally designate a list afsantial services employees. The
complainants contend that employers are using thyit to designate workers as essential
and that in many workplaces they have designatedsilall employees, including
members of the bargaining committee. In some waidgs, employers have indicated that
they would designate even the remaining workettsafstrike is effective, even if that
would mean designating 100 per cent of employeethd health sector, designated
employees include laundry, cafeteria and librarykeos, groundskeepers and even people
who are temporarily off work (on education or mairleave). Casual employees,
highway workers, casino workers, crown corporagjomernment insurance agents and
post-secondary education workers can also be desidnpursuant to the law. The
complainants allege that, in many cases, empldyers designated more employees to
work during a strike than the number of employées tvould be working during the time
there is no strike.

The complainants indicate that the Act superselliesher laws, collective agreements and
case precedents. This means that, even if uniahf&éely negotiated essential services
agreements for use during a strike (in Saskatchew@aons have historically provided
emergency services during a labour dispute), tagsgements are now overridden by the
provincial Government and employers. The SFL aBebat the provincial Government, as
the largest employer in the province, has statedwiiting to the Saskatchewan
Governmen@nd General Employees Unionp4t any essential services agreement they
reach at the bargaining table can be overriddethdiy executive regulation-making
authority under the Act. In this respect, the camants indicate that, on 13 July 2009,
pursuant to clause 2(c)(ii) of the Public Servieséntial Services Act, the Government of
Saskatchewan adopted the Public Service Essemtiailc8s Regulations prescribing which
government services are required in the eventfabeur dispute. These Regulations were
enacted ten days after the issuance of an arbitratvard concerning the essential services
designation. The basis for the arbitration award w&emorandum of Understanding
signed by the Government of Saskatchewan and tigaibéng unit on 14 February 2007

in which both parties agreed to negotiate intodbléective agreement, an essential
services agreement. According to the Memorandurthérevent that the parties fail to
reach an agreement within 180 days, the issuddsed to final and binding arbitration.
By unilaterally enacting the abovementioned Redaiat the Government of
Saskatchewan ignored this binding award by imple_t'm?rints own regulation containing a
number of additional designated essential servioégncluded in the arbitrator s 2 July

2009 award.

Furthermore, the complainants indicate that theddets not provide for a compulsory
arbitration mechanism to achieve a collective ages# through a third party. There is no
provision in the Act for any means to compensatekess for taking away their right to
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strike. The SFL indicates that, in spring 2009, $laskatchewan Government and General
EmployeeS Union and the Saskatchewg@vernment, as employer, appeared before an
arbitrator to ask him to decide on the extent ticiwemployees designatedsaessential”
were entitled to compensation for losing their tighstrike and to bargain a collective
agreement. In a written submission dated 31 Ma@gl92the Saskatchewan Government
opposed this concept and argued that an arbitendasgisdiction to award compensation
to workers who had lost their right to strike. bidéion, the provincial Government argued

that, even if the arbitrator had jurisdiction, ibwd not be appropriate to provide any
compensation to “essential” emplgye

With regard to the provinci&overnmerit s suggestion thatthe case of violations of the
legislation, unions can bring complaints to the L&#&l that employers can be charged
with unfair labour practices, the complainants @atie that the LRB no longer enjoys the
confidence of trade unions. According to the SHE, new chairperson of the LRB was
illegally appointed and the former chairperson aicd-chairpersons were dismissed so as
to replace them with new peogle who would interginetlaws in a manner consistent with
the philosophy of the Saskatchewan Preinier s padyt@promote business investment.

According to the complainants, the new chairpersas a lawyer who advised the new
provincial Government s transition team, which recommendeditimgfof th e former

board members and was a member of that politia#y phe SFL and other unions filed a
case in Saskatchewan s Court of Quieen s Bench aléua the terminations of the
former chairperson and the vice-chairpersons of. R and their replacement was
unconstitutional, as the process of appointmendstiaa interference of the Saskatchewan
Government compromised the judicial independen¢bef. RB. The Court heard the case
and issued a decision in January 2009 determinivag the principles of judicial
independence applied to the LRB, but not agreeiitig tive unions with respect to the
facts. The matter is now before the Court of Appeal

Finally, the complainants allege that the Trespa$&operty Act enacted in July 2009 can
potentially make it illegal for anyone to picket any locations where workers have
always lawfully picketed. Under the Act, a citizean be arrested and fined without a
warrant and there is reverse onus to prove higoirtmocence.

B. The Government’s reply
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By its communications dated 11 February and 15 lagst8009, the Government forwards
the observations of the Government of Saskatchénvtims case. In its submission, the
latter acknowledges and supports the right todmkective bargaining and indicates that
in Saskatchewan, the rights and principles relatedhe process of free collective
bargaining are enshrined in the Trade Union Acts Rt provides the legal framework
for collective bargaining, along with a proceduse ddjudicating disputes and enforcing
rights and obligations. The Act also creates th& L& independent, quasi-judicial
tribunal with exclusive and binding jurisdictionenthe matters assigned to it by the Act.
The Board monitors the procedural aspects of tHeative bargaining process and hears
disputes related to unfair labour practices andwvaices arising out of collective
bargaining agreements.

The Saskatchewan Government considers that thécFRaalvice Essential Services Act
and the Trade Union Act continue to facilitate @notect the rights of workers to engage
in collective bargaining, balanced with the prov@th&overnmerit s obligation to protect
the health and safety of the public during a waakpldispute and ensure the continued
economic growth and prosperity of the province.

The provincial Government states that while it dad undertake consultations before
introducing the draft legislation, it undertook exsive consultation afterwards. In January
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and February 2008, the Ministry of Advanced EdurgtEmployment and Labour sent out
80 letters of invitation for meetings and placetlpunotices in nearly 100 newspapers
across the province. The Minster and officials mi¢h nearly 100 individuals, including
representatives from organized labour, over asefi@0 meetings. The Ministry received
approximately 82 submissions on Bill 5 (Act ResparEssential Public Services) and

55 submissions on Bill 6 (Act to amend the TradéodmAct). Approximately 2,480 letters
received from individuals in the province expregsirews on Bills 5 and 6. As a result of
the consultation process, five house amendmeridltd were introduced when the
legislature resumed sitting in March 2008.

Public Service Essential Services Act

347.

348.

349.

The Government of Saskatchewan notes that, pridretpassing of the Act, Saskatchewan
had no essential services legislation. The Actrizaa the right of workers to strike and the
need for essential services and protection of thi@ The legislation does not outlaw the
right of any worker or union to strike. Rathergrieates a process for the negotiation of
essential service agreements. The legislationpatsades for recourse to the LRB in the
event the parties are unable to conclude an ESA&xAmples of the necessity for essential
services legislation the Saskatchewan Governmaat ttiree public sector strikes in the
last 11 years impacting hospital, snowplough, ativeal, court and electricity services.
While agreeing that this new process has the pateéntslow negotiations, the provincial
Government notes that, where there is a perceiiagtion of the Act, an application can
be made to the LRB. The Act does supersede thésprog of other laws and collective
agreements. This is to ensure that an essentiategragreement is reached between the
parties that meets the minimum standard establishéae Act.

According to the Government of Saskatchewan, tfi@itlen of essential services in the
Act adheres to the principles enunciated by the Bittee on Freedom of Association.
The legislation provides categories or criteriadetermining what must be considered an
essential service; these criteria or categoriethardasis for public employers and trade
unions to negotiate ESAs, including the specifib joassifications and number of
employees needed to maintain essential serviceathaequired in the event of a work
stoppage. Specifically referencing services necgssagrevent serious damage to the
environment and destruction of property in themi&éin is consistent with this concept of
essential services delineated by the Committeereed®m of Association because such
events may cause irreparable harm, damage andhifamwish direct and indirect impacts
on human health and well-being. The definition asxdudes reference to maintaining the
administration of the courts, which is consisteithyrevious decisions of the Committee
on Freedom of Association.

The Government of Saskatchewan claims that thaitiefi of “public employer” in the

Act is also consistent with the principles setlopthe Committee on Freedom of
Association. The definition includes the Governmenit Saskatchewan; Crown
corporations; regional health authorities and iatféls; the Saskatchewan Cancer Agency;
universities and technical colleges; municipalitesd police boards. These are public
entities providing services that are potentiallgessary for protection of health and safety
and the prevention of serious environmental danoagkestruction of property. The

Saskatchewan Government further indicates thag tisguotential for private entities to be
included in the definition of “public employer”; banly where the service provided is a

public service and meets the definition of an “etiséservice”. Based on these criteria,

private entities that provide a private servicentdrbe designated as essential under this
legislation. The intent of this provision is to aesls any unionized enterprise where a
public service is provided by a private entity, é@ample emergency medical services or
ambulance services.
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Concerning the authority to prescribe further publinployers, in its communication dated
11 February 2009, the Government of Saskatchewatessthat public services are
provided by a myriad of entities that are suppolggublic funding and subject to public
accountability through legislative and regulatooytrol. It is not practical or possible to
list all such entities directly in legislation, wieas prescribing them in regulation will
ensure the list is reflective and current. The Stdiewan Government adds that Cabinet
does not have open-ended discretion and only thiogdoyers that provide essential
services to the public may be prescribed. In itermoinication dated 15 October 2009, in
answerd the question respecting what are “prescribesémrital services, the provincial
Government provides the following background infatmn. In 200607, the
Saskatchewan Government and General Employees (&®EU) went on strike for eight
weeks. As part of the resolution of the strike riiediator recommended that the SGEU
and the Government of Saskatchewan prepare antesenvices plan prior to the expiry
of the next collective bargaining agreement. lroggition of this process, and to be open
and transparent as to the services of the ExecGibxernment that are considered
essential, a provision was included in the Pubditvie Essential Services Act which
would require those services deemed essential éstablished in regulations. Regulations
under clause 2(c)(ii)(B) came into force on 10 R0Y9. The Government transmits a
copy of these regulations.

The Government of Saskatchewan indicates that thee§uires that, within 90 days of
the expiry of a collective bargaining agreemenbliguservice employers and trade unions
must undertake negotiations to conclude an ESA.nEgetiation process begins with the
employer providing a list to the trade union of wh&onsiders as essential services.
Within 30 days of expiry, or if the collective baiging agreement has expired, an
employer may serve notice on the trade union gptturt the classifications, numbers of
employees within each classification and namesrgfleyees within each classification
who must continue to work during a work stoppadee purpose of this notice is to assist
with the negotiations, and this list does not awttically become the ESA. In the event
there is a work stoppage or potential work stopageno ESA is in place, section 9
requires an employer to serve the trade union matice setting out the classification,
number and names of employees who must continwerto to maintain essential services.
An additional notice may be served to increaseegrehse the number of employees
required to maintain essential services during ekwtoppage. A trade union may apply to
the LRB if it believes that essential services barmaintained with fewer employees than
the number set out in the employer s notice. Thislegon directs the Board to determine

the issue within 14 days of receipt of such aniappbn.

The Government of Saskatchewan explains that thecgpemployet s ability to serve a
notice is not unfettered. The empldyer s list obsks may only include services that are

essential services as defined in the legislatidr grovincial Government adds that the
employer may not refuse to negotiate an ESA anttwaierve a notice pursuant to
section 9; as with any collective bargaining negjain, there is a duty on the parties to
bargain in good faith on ESAs, and recourse mayduakto the LRB in the event that a
party refuses to bargain in good faith.

Further, the Saskatchewan Government states thehployer cannot discriminate or
interfere with the administration of any labour amgzation through an ESA. Public service
employers must comply with the Trade Union Act, evhprohibits unfair labour practices,
including interfering, restraining, intimidatindyreatening, or coercing an employee in the
exercise of any right conferred by the Act.

As regards fines and penalties, the Governmenask&chewan states they may only be
imposed after a person has been convicted by &, ¢bareby ensuring full procedural
protections. The maximum fine amounts are in kegepiith fine amounts provided for in
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the Trade Union Act and the Labour Standards Ads.d basic principle of sentencing
that the most serious fines are imposed only femtiost serious offences.

With regard to compensatory guaranties availabledkers whose right to strike is
restricted or prohibited by the Act, the Governman$askatchewan indicates that

section 18 of the Act states that, if there is akvgtoppage, essential service employees
are required to perform the duties of their emplegirin accordance with the terms and
conditions of the most recent collective bargainimgreement. As a result, those
employees working in positions identified as esstate entitled to wages and benefits as
established in that collective agreement.

Act to amend the Trade Union Act

356.

357.

358.

Concerning the requirement of secret ballot vobigall eligible employees for union
certification and de-certification, the GovernmehSaskatchewan notes that the quorum
of votes required for certification remains uncheohgt 50 per cent plus one of votes cast.
As an integral part of the democratic system, sdxkot voting protects the right of
workers to freely exercise their choices. The Sa$fleavan Government claims that the
45 per cent support requirement for a proposedduairgy unit is in keeping with the
thresholds of other Canadian jurisdictions (AlbelManitoba and Ontario have a 40 per
cent threshold, and British Columbia has a 45 pat threshold). It also ensures greater
stability for unionized workplaces as it appliedbtih certification and de-certification
drives. Explaining how the new quorum system wamkgractice, the Government of
Saskatchewan provides the following information.eThmended certification and
rescission process requires the trade union (watibn) or union member (rescission) to
produce written support of at least 45 per centhefemployees in the potential or existing
bargaining unit. If this threshold is reached, tiRB is required to order a vote by secret
ballot. Such votes monitored by the Board or ifgesentative. In general, these votes are
likely to occur in the workplace or through mailkallot. In making application to the
LRB, the trade union must ensure that the writtgypsrt used for its application
(certification) to the Board is dated within the @ys preceding the date of application.
This allows for the most recent and current workerthiat organization to make their
wishes known without involving those whose emploginenay have ceased. The
Government of Saskatchewan further indicates teirttent of the establishment of a
secret ballot process was to ensure that workeekifsg unionization) or union members
(seeking alternate representation or rescissiam)freely express their democratic choice
without fear of reprisals, intimidation and coercioy representatives of the union,
employer or individuals in the workplace.

Concerning employer communication, the GovernméSaskatchewan notes that prior to
the amendment, the legislation had been interpigtete LRB to mean that an employer
could not communicate in any manner to employeesnglua certification drive.
Section 11(1)(a) of the Act clarifies that an enyplocan communicate facts and opinions
to its employees. The employer remains prohibitethfinterfering with the exercise by
employees of any rights under the Trade Union Ackfaom any acts of restraint,
intimidation, threats or coercion which are considieto be an unfair labour practice. Any
such violation may be brought before the LRB. Thskatchewan Government indicates
that, while extensive consultations were conduotethe proposed amendments to the
Trade Union Act, after thoughtful consideratiortted information gathered, it was
determined that amendments were not required.ddes not invalidate the process.

The Government of Saskatchewan also notes th#&dhpromotes greater transparency
and accountability by the LRB, as it is now regdite submit an annual report to the
Legislature and directed to render its decisiorthiwisix months of the close of a hearing.
The amendments also remove a three year limit bectiwe bargaining agreements. This
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359.

Trespass

360.

change reflects the notion that it is more appsadprior employers and trade unions to
negotiate an appropriate length for a collectivegyhiming agreement rather than impose an
arbitrary statutory limit.

With regard to the LRB apEointments, the provinGalvernment indicates that the Court
of Queefi s Bench for Saskatchewan dismissed thé $Rhalkenge to the appointment of
the chairperson and vice-chairpersons of the LR8decision dated 14 January 2009. The
Court determined that the Government of Saskatchebearly had the statutory authority
to terminate the appointments of the previous pleagon and vice-chairpersons of the
LRB. The Court concluded there was no merit to3k&"s arguments that the new
appointments to the LRB impacted the impartialitg éndependence of the Board. The
SFL commenced an appeal of this decision to thkaasewan Court of Appeal. As of

29 September 2009, the materials required for pipeléants to perfect their appeal have
not been filed, and no date has been set for angear

to Property Act

The Government of Saskatchewan indicates that thgpass to Property Act came into
force on 1 July 2009. The legislation designatetageactivities as offences, such as
entering onto enclosed lands, lands that are pegjehst entry, refusing to leave lands or
premises when requested to do so, or refusingfpast activity on lands or premises
when requested to do so. A peace officer can iasisket or potentially arrest an
individual acting in breach of the legislation. Tlbgislation does not change property
owners rights to control access to their own landeu the eXisig common law related to
trespass. Rather, the purpose of the legislatitm gsovide peace officers and property
owners with an effective enforcement mechanisnircumstances where a trespass
occurs. The rights of individuals to engage in othse lawful picketing are not affected
by the implementation of this Act. Section 3 spieaify provides that persons acting under
a “right of authority conferred by law” are not comtting trespass. Lawful picketing is

encompassed under the right to freedom of assogjatnd constitutionally guaranteed
pursuant to section 2(b) of Canada s Charter ofiRighd Freedoms. Case law continues
to develop to define the appropriate balance batwee rights of a property owner and the
right to picket. Accordingly, it is neither necessaor desirable to define Charter rights in
provincial legislation.

C. The Committee’s conclusions

361.

362.

The Committee notes that the present complaint eosctwo Acts adopted in
Saskatchewan in connection with labour relatioms] an particular, the right to strike and
collective bargaining in the public sector, namelye Public Service Essential Services
Act (Bill 5) and the Act to Amend the Trade Uniant @Bill 6). Both Acts were proclaimed
into law on 14 May 2008.

The Committee further notes that according to thraglainants, these pieces of legislation
were adopted without prior consultation with thade unions concerned. In this regard,
the Committee notes that the Saskatchewan Govetnomeritedes that it had not
undertaken consultations prior to introducing theaftl legislation, but rather had
extensive consultations afterwards and that thexeevgubsequently five amendments to
Bill 5. The Committee considers it useful to refethe Consultation (Industrial and
National Levels) Recommendation, 1960 (No. 113ad¢raph 1 of which provides that
measures should be taken to promote effective ttatisn and cooperation between
public authorities and employers’ and workers’ ongaations without discrimination of
any kind against these organizations. In accordanggh Paragraph 5 of the
Recommendation, such consultation should aim airgmgsthat the public authorities seek
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364.

365.

the views, advice and assistance of these orgaoiztparticularly in the preparation and
implementation of laws and regulations affectingiitinterests. It is important that
consultations take place in good faith, confideand mutual respect, and that the parties
have sufficient time to express their views andudis them in full with a view to reaching

a suitable compromise. The Government must alsaretisat it attaches the necessary
importance to agreements reached between workadsemployers’ organizations [see

Digest of decisions and principles of the FreedofmAssociation Committegfifth

edition, 2006, paras 1068 and 1071]. The Committa@ects that the provincial
Government will hold full and specific consultatonith the relevant workers’ and

employers’ organizations in the future at the eatigzge of considering the adoptiogrgf

legislation in this regard so as to restore the fadence of the parties in the process and
truly permit the attainment of mutually acceptabddutions where possible.

With regard to the Public Service Essential Serwitet, the Committee notes that the
complainants allege that this legislation limitsiam bargaining power and the impact of
strikes generally, as workers cannot engage in éakective bargaining without the

ability to effectively withdraw their servicesliiety deem it necessary. In particular, the
complainants consider that the definition of whanstitutes “essential services” is too

broad, just as the definition of “public employerMoreover, according to the

complainants, the procedure for designation of esakservices to be maintained during

a work stoppage and the so affected workers visltite right to strike. The Committee
notes the provincial Government’s statement tceffect that legislation dealing with

essential services was needed to Brotect the haatitsafety of the public during a labour
dispute and that the definitions of both terms st#tial services” and “public employer”,

as well as the procedure of establishing essesérlices are in conformity with the
freedom of association principles.

The Cdnmittee notes that according to section 2(c) ofAbg “essential services” are
defined as:

(i) with respect to services provided by a pubtigpdoyer other than the Government of
Saskatchewan, services that are necessary to eaghiélic employer to prevent:

(A) danger to life, health or safety;
(B) the destruction or serious deterioration of mi@ery, equipment or premises;
(C) serious environmental damages; or
(D) disruption of any of the courts of Saskatcheveart

(i) with respect to services provided by the Goweent of Saskatchewan, services that:
(A) meet the criteria set out in subclause (i); and
(B) are prescribed.

The Committee further notes the definition of “pabémployer”, provided for in
section 2(i), which means:

(i) the Government of Saskatchewan;

(i) @ Crown corporation ...;

(i) aregional health authority ...;



GB.307/7

(iv) an affiliate as defined in The Regional Hedhbrvices Act;

(v) the Saskatchewan Cancer Agency ...;

(vi) the University of Regina;

(vii) the University of Saskatchewan;

(viii) the Saskatchewan Institute of Applied Sceeand Technology;

(ix) a municipality;

(x) aboard as defined in The Police Act, 1990;

(xi) any other person, agency or body, or claspaykons, agencies or bodies that:
(a) provides essential service to the public; and
(b) is prescribed.

366. The Committee notes the provinéklvernment’s explanation thdr the purposes of the
Act, private entities matg,e included in the definition of “public employewshly where the

service provided is a publieryice and meets the definition of “essential seest.

367. The Committee further notes the Public ServicerigdeServices Regulations were
enacted on 10 July 2009 pursuant to subsectior{i@ (@) the Public Service Essential
Services Act which sets out a list of prescribesgtieal services as follows:

Ministry Service/Programme

(Column 1) (Column 2)

Advanced Education, Employment and Occupational Health and Safety
Labour

Agriculture Irrigation Asset Management Unit
Corrections, Public Safety and Policing Adult Corrections Programme

Young Offender Programme

Community Training Residences

Community Corrections

Adult Probation Services

Youth Open Custody Facilities

Protection and Emergency Services

Licensing and Inspections — Boiler and Pressure Vessels

Licensing and Inspections — Elevators

Policing Services, Licensing of Private Investigators and Security Guards

Energy and Resources Emergency Response Team

Environment Northern Air Operations/Fire Management and Forest protection Branch
Covert Operations
Spill Response Programme — Provincial Hazardous Materials Coordinators

Government Services Air Ambulance Programme
Legislative Power Plant
Water/Wastewater Management Services
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Ministry
(Column 1)

Service/Programme
(Column 2)

Building Access/Security
Saskatchewan Hospital Power Plant
Valley View Centre Power Plant

Activities related to the prevention of destruction or serious deterioration of
machinery, equipment or premises in support of the services set out in this
table, including the services provided by the Government of Saskatchewan
at the facilities, by the organizational units or for the purposes of the
programmes set out in this table.

Saskatchewan Disease Control Laboratory
Health Emergency Management Branch
Health Information Solutions Centre

Highways and Infrastructure Winter Snow and Ice Control

Highway Hotline for Road Information
Equipment Maintenance

Information Technology Office Support for systems related to the services set out in this table, including

the services provided by the Government of Saskatchewan at the facilities,
by the organizational units or for the purposes of the programmes set out in
this table.

Justice and Attorney-General Court Services Branch

Social Services

Victim Services Branch, Victim/Witness Services
Public Prosecutions
Fine Collection Branch

Child Protection/Foster Care
Emergency Social Services
Youth in 24-hour facilities

Community Living Division — Valley View Centre (laundry, food services,
resident care, physical therapy, housekeeping, dental clinic, medical
equipment repair, drivers)

Community Living Division — Community Resources (Northview Home,
Southview Home, Crisis Therapy, Community Intervention, Community
Service)

Tourism, Parks, Culture and Sport Water Systems in Provincial Parks

368. The Committee notes that the Public Service Esde3rvices Act requires a public

employer and a trade union to negotiate an ESA&adtl 90 days before the expiry of the
collective bargaining agreement (section 6(1)). Bog purposes of negotiation, a public
employer other than the Government of Saskatchewalhadvise the trade union of those
services that it considers essential (section 6@)J the purposes of an ESA between the
Government of Saskatchewan and a trade union,régszpbed services, i.e. those
prescribed in the regulations, are the essentialises (section 6(3)). An ESA must
include provisions that identify essential servittest are to be maintained during the
work stoppage and provisions that set out the diaation, the number and the names of
employees in each classification who must contioweork during the work stoppage to
maintain essential services (section 7(1)). If ¢hisra work stoppage or a potential work
stoppage but no ESA concluded between the pubptogar and the trade union, the list
of essential services to be maintained, the classibn, the number and the names of
employees who must continue to work to maintaiertisd services are notified by the
public employer to the trade union (section 9). Traele union concerned may apply to the
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LRB if it disagrees on the number of employeeadah €lassification who must work to
maintain essential services, as set out in thecedgection 10).

369. From the above, the Committee understands thah®purposes of the Act, an “essential

service”js not a service where strikes are entirely priteith, but rather where some kind
of minimum services are to be maintained. Whatt@oiss an essential service is to be
determined through a negotiation between a puhliharity and the union concerned, in
line with the definition provided for in sectiorofthe Act, except where the employer is
the Government of Saskatchewan, in which casentissgervices are provided for by the
relevant regulations, which should also be in kwi¢h the definition provided for in

section 2. The classification of employees, thebaurand names of employees are further
to be determined through negotiation.

370. At the outset, the Committee recalls that the righgtrike may by restricted or prohibited:
(1) in the public service only for public servaatrcising authority in the name of the
State; or (2) in essential services in the strastse of the term (that is, services the
interruption of which would endanger the life, pmral safety or health of the whole or
part of the population) [seBigest op. cit., para. 576].

371. The Committee recalls that a minimum service cbeldppropriate as a possible
alternative in situations in which a substantiattéction or total prohibition of strike

action would not appear to be %ustified and whevithout calling into question the right
to strike of the large majority of workers, one hiigonsider ensuring that users’ basic
needs are met or that facilities operate safelyihout interruptions [se®igest op. cit.,
para. 607]. The Committee considers that the dedimiof essential services where a
minimum service is to be maintained as providedeusdction 2 of the Act may satisfy
these criteria. With regard to the list contained ithe Regulations, the Committee
considers that certain services, such as licensingpiler and pressure vessels, licensing
of private investigators and security guards, lagnand drivers in community living
division— Valley View Centre should not be unilaterally deetl as “essential” where
minimum services must be maintained. The Commmitiess that allegedly the Regulations
were unilaterally enacted by the provincial Goveemiten days after the issuance of an
arbitration award concerning the essential servidesignation, rendered on the basis of a
Memorandum of Understanding signed by the provirg@ernment and a bargaining
unit, which provided for recourse to arbitrationtime case of a disagreement over the
designation of essential services. The complainaligge that the Regulations contain a
longer list of essential services than the listuded in the award. It therefore requests
that this list be amended in consultation with sbeial partners and to be kept informed of
developments in this respect. It draws the legigadspects of this case to the attention of
the Committee of Experts on the Application of @otiens and Recommendations.

372. The Committee further recalls that the determinmatmf minimum services and the
minimum number of workers providing them shoul@lver not only the public authorities,
but also the relevant employers’ and workers’ origations. This not only allows a full
and frank exchange of viewpoints on what in a gsigration can be considered to be the
minimum services that are strictly necessary, lb&d aontributes to guaranteeing that the
scope of the minimum service does not result irstiilee becoming ineffective in practice
because of its limited impact, and to dissipatinggble impressions in the trade union
organizations that a strike has come to nothingalise of over-generous and unilaterally
fixed minimum services [s&Bgest op. cit., para. 612]. The Committee considerg tha
requirement to negotiate an ESA is in conformitiyrhe principle above.

373. The Committe@otes, however, the complainants’ allegation thader the Act, there is

no incentive for the employer to successfully nagpan ESA with the union as the Act
provides for an eventuality of absence of an E®Ati@n 9) in which case, the employer
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375.

376.

has an automatic right to serve notice to the uraerio the classification, the number
and the names of employees it considers essdrgialnilaterally designate a list of
essential services employees. The provincial Govent disagrees with this contention
stating that an employer may not refuse to negetit ESA and wait to serve notice
pursuant to section 9 of the Act, as with any ctiNe bargaining, there is a duty
imposed on both parties to bargain in good faitlar&bver, recourse may be had to the
LRB in the event that a party refuses to bargaigaod faith. The Committee notes that
according to the complainants, in practice, sinte énactment of the Public Service
Essential Services Act, the major public sectoonsj including in the health-care
sector, have been without collective agreementsesiklarchrfMay 2008, because
employers would not proceed with collective bargajrwithout unions agreeing first to
the lists of the proposed essential services.

The Committee notes that in the absence of the &SAntial services, the classification,
the number and names of persons who must workgithiemwork stoppage to maintain
essential services are determined by the publideyapand are notified to the union
concerned. If the union disagrees with the numibevrarkers required to work, it can
apply to the LRB. It appears, however, that untierterms of section 10 of the Public
Service Essential Services Act, neither the detextioin of what constitutes an essential
service, nor the classification of workers and thieimes can be challenged before the
Board, only the number of workers required to waiky be reviewed.

In this regard, the Committee considers that esaks¢rvices in the strict sense of the
term and public services exercising authority ia ttame of the state, and as worded by
section 2(c)(i) (A) and (D) may be subject to theilaieral determination of the
Government insofar as they are consistent with phimciples elaborated by this
Committee with respect to essential services. gards sections 2(c)(i)(B) and (C) and
2(i), the Committee considers that the determimatmf the sectors in question,
classification, number and names of workers whot presvide services should either be
the result of a freely negotiated ESA or, where thinot possible, be reviewed by an
independent body having the confidence of thegmdoncerned. The Committee recalls
that a definitive ruling on whether the level ohinium services was indispensable or not
—made in full knowledge of the factsan be pronounced only by the judicial authorities
in so far as it depends, in particular, upon a thogh knowledge of the structure and
functioning of the enterprises and establishmeatserned and of the real impact of the
strike action [se®igest op. cit., para 614]. The Committee considers thatLRB may
serve as such an independent body but reques@adahernment to ensure that the
provincial authorities amend the legislation assiturrently drafted so as to ensure that
the Board may examine all the abovementioned aspeletting to the determination of an
essential service and may act rapidly in the eeémat challenge arising in the midst of a
broader labour dispute. In this regard, the Comegtexpects that the LRB will bear in
mind the principle according to which the deterntioa of a minimum service should be
clearly limited to the operations which are strictiecessary to meet the concerns set out
in section 2(c)(i) and (ii) while ensuring that teeope of the minimum service does not
render the strike ineffective and that it will floetr give due consideration to the concerns
raised by the complainant in relation to the desition of trade union officers for required
work. Finally, the Committee wishes to recall thatould be highly desirable for actions
to be taken wherever convenient so that the netjmtigon the definition and organization
of the minimum service not be held during a labadigpute so that all parties can examine
the matters with the necessary full frankness dnjdativity.

Furthermore, the Committee notes that, accordintheocomplainants, the Government
failed to provide access to an independent arhiratmechanism for those public

employees who are negatively impacted by essetigices legislation. In this respect,
the Committee notes the Government'’s indicatiohehgployees engaged in services
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identified as essential are entitled to wages aewldiits as established in the relevant
collective agreement. The Committee further ndtasdccording to the complainants, in a
written submission dated 31 March 2009, the Sakleatan Government argued that an
arbiter has no jurisdiction to award compensationstorkers who had lost their right to
strike. The Committee recalls that, where the rigtdtrike is restricted or prohibited in
certain essential undertakings or services, adegpadtection should be given to the
workers to compensate for the limitation theretacptd on their freedom of action with
regard to disputes affecting such undertakings serdices. As regards the nature of
appropriate guarantees in cases where restrictiaresplaced on the right to strike in
essential services and the public service, restist on the right to strike should be
accompanied by adequate, impartial and speedy Gatich and arbitration proceedings
in which the parties concerned have confidencecamitake part at every stage and in
which the awards, once made, are fully and promiptlylemented [seBigest op. cit.,
paras 595 and 596]. The Committee requests the IGmant to take the necessary
measures in order to ensure that such compensgtmayantees are made available to
workers whose right to strike may be restricteghrhibited. It requests the Government
to keep it informed in this respect.

With regard to the Act to Amend the Trade Union ket Committee notes that the
complainants allege that the new amendments we#flemdom of association and
collective bargaining rights in Saskatchewan. Imtjgalar, the complainants point out
that under the amended Act, automatic certificatbthe union as the most representative
has now been eliminated in cases even where a inaisilemonstrated to have signed
union cards from a majority of workers in a bargaig unit. Instead, regardless of how
many workers sign union cards, a secret ballot suiped by the LRB is required before
certification can occur. A minimum of 45 per ceatds signed within 90 days before a
certification vote can take place is also requifpdeviously 25 per cent of cards signed
within six months was sufficient to trigger a séchkallot vote). The provincial
Government, on the other hand, considers that séaléot voting protects the right of
workers to freely exercise their choices and isrdegral part of the democratic system. It
does not consider that the 45 per cent supportireqent for beginning the process of a
certification election is too high as the quorunvotes required for certification remains
unchanged at 50 per cent plus one of votes cast.

The Committee recalls that a system of collectargdining with exclusive rights for the
most representative trade union is compatible Withprinciple of freedom of association.
Furthermore, the determination to ascertain or fiethe representative character of trade
unions can best be ensured when strong guaranfesececy and impartiality are

offered. Thus, verification of the representatiiaracter of a union should a priori be
carried out by an independent and impartial bodgelBigest op. cit., para. 351]. While
representativity may be determined by the numbereshbers or by a secret ballot, the
Committee considers that a secret ballot supernvisethe LRB may be consistent with the
principles of freedom of association as long dsai the confidence of the parties.

However, the Committee is of the opinion thathm particular circumstances of the case,
the law stipulating that a trade union must recdive support of 45 per cent of employees
before the procedure for recognition as a collextdargaining agent may well be
excessively difficult to achieve. In this regaite Committee observes that section 8 of the
Trade Union Act, currently as in the past, provitlest “a majority of the employees
eligible to vote shall constitute a quorum and hajority of those eligible to vote

actually votes, the majority of those voting shigitermine the trade union that represents
the majority of employees for the purpose of bar collectively”. The change agHe
support for a union necessary in order to conductguisite secret ballot actually means
that the union needs to demonstrate more suppatdar for a ballot to be conducted

then it will need ultimately to be certified on thasis of the vote (i.e., 50 per cent of 50 per
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cent (the necessary quorum) is only 25 per ceatl@mployees). The Committee requests
the Government to ensure that the provincial authes take the necessary measures to
amend the Trade Union Act so as to lower the 45cpat support requirement for
beginning the process of a certification electitimequests the Government to keep it
informed in this respect.

With regard to the complainants’ allegation thatddijowing employers to communicate to
their employees not ony facts but also opinions, the legislation legasizenployers’

interference in trade union activities, the Comeettnotes that the Government of
Saskatchewan stresses that while the amendmenifiedathat an employer can
communicate facts and opinions to its employeeser Bbe remains prohibited from
interfering with the exercise by employees of aglyts under the Trade Union Act and
from any acts of restraint, intimidation, threatsamercion; any such violation may be
brought before the LRB, which has interpreted #wgdlation as to mean that an employer
cannot communicate in any manner to employees glaricertification drive.

The Committee notes in fact that section 11(1){@ahe Act provides for the following:

11(1) It shall be an unfairlabour practice for an employer, employer's agenany other
person acting on behalf of the employer:

() tointerfere with, restrain, intimidate, threst, or coerce an employee in the
exercise of any right conferred by this Act, butirgg in this Act precludes an
employer from communicating facts and its opinimitd employees.

The list of what constitutes an unfair labour piaetby an employer further includes:
discrimination or interference with the formatiomr @dministration of any labour
organization, financial contribution or other supp@subsection b); failure or refusal to
bargain collectively with elected or appointed repentatives (subsection c);
discrimination in regard to hiring or tenure of etapment or any term or conditions
thereof or use of coercion or intimidation of angd including discharge or suspension
or threat of discharge or suspension of an employéth a view to encouraging or
discouraging membership in or activity of a tradean (subsection e); interference in the
selection of a trade union as a representativetierpurpose of bargaining collectively
(subsection g); collective bargaining with a compamominated organization
(subsection k); interrogation of employees as tetiwér or not they have exercised any
right conferred by the Act (subsection 0); etc. Toenmittee further notes section 15 of
the Act which provides for penalties imposed olividdals and corporations committing
unfair labour practices ranging between CAD50 anéDd,000 in the case of an
individual and CAD1,000 and CAD10,000 in the cadeaocorporation. In these
circumstances, the Committee firmly expects thaatiplication of the latest amendments
in conjunction with the protection still awardedder section 11(1)(a) of the Trade Union
Act will ensure effective protection of the freedafmassociation rights of workers and
their organizations.

The Committee notes the LRB is the body resporfsibéljudicating disputes arising
under the Trade Union Act and the Public ServiceeBal Services Act. The Committee
further notes that the complainants questionethidgependence following the recent
nomination of a new chairperson and vice-chairpassdrhis case is now pending before
the judicial authorities. The Committee recalls ttha mediation and arbitration
proceedings it is essential that all the membeithetodies entrusted with such functions
should not only be strictly impartial but, if therdfidence of both sides, on which the
successful outcome even of compulsory arbitratgaily depends, is to be gained and
maintained, they should also appear to be impati@th to the employers and to the
workers concerned [sd®igest op. cit., para. 598]. Without taking a positioa @ the
independence of the LRB as currently constituteel Glommittee draws the provincial
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Government’s attention to the need to ensure tihetembers of bodies entrusted to
administer labour relations legislation enjoy thenfidence of all parties and are
impartial and are seen to be impartial. The Comesittherefore requests the Government
to encourage the provincial authorities to endeayduconsultation with the social
partners, to find an appropriate means of ensutimat the LRB enjoys the confidence of
all the parties concerned.

383. The Cdnmittee notes the complainants’ allegations witlarel to the new Trespass to
Property Act and the provincial Government’s refblgreon. The Committee trusts that the

right of individuals to engage in lawful picketimgll not be affected by this Act.

The Committee’s recommendations

384. In the light of its foregoing conclusions, the Comittee invites the Governing
Body to approve the following recommendations:

(&) The Committee expects that the Government ailsure that the provincial
authorities hold full and specific consultations wi  the relevant workers’
and employers’ organizations in the future at anrgastage of considering
the process of adoption of any legislation in thelél of labour law so as to
restore the confidence of the parties and truly pet the attainment of
mutually acceptable solutions where possible.

(b) The Committee requests the Government to ensutet the provincial
authorities take the necessary measures, in coregidn with the social
partners, to amend the Public Service Essential\Begs Act so as to ensure
that the LRB may examine all aspects relating te@tetermination of an
essential service, in particular, the determinatia the sectors in question,
classification, number and names of workers who npsovide services and
act rapidly in the event of a challenge arising the midst of a broader
labour dispute. The Committee further requests thia¢ Public Service
Essential Services Regulations, which sets outsh dif prescribed essential
services, be amended in consultation with the sbpartners. It requests the
Government to provide information on the measure&én or envisaged in
this respect.

(c) The Committee requests the Government to ensthrat the provincial
authorities take the necessary measures so thatpensatory guarantees
are made available to workers whose right to strikay be restricted or
prohibited and to keep it informed in this respect.

(d) The Committee requests the Government to ensuteat the provincial
authorities take the necessary measures to amemrdTttade Union Act so as
to lower the requirement, set at 45 per cent, foe tminimum number of
employees expressing support for a trade union rder to begin the process
of a certification election. It requests the Govenent to keep it informed in
this respect.

(e) The Committee requests the Government to enager the provincial
authorities to endeavour, in consultation with theocial partners, to find an
appropriate means of ensuring that the LRB enjoy®tconfidence of all the
parties concerned.
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(H The Committee draws the legislative aspectshis case to the attention of
the Committee of Experts on the Application of Camtions and
Recommendations.



