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,1752'8&7,21
2Q�1RYHPEHU����������WKH�&OHUN�RI�WKLV�&RXUW�LQYLWHG�3ODLQWLIIV��ZKR�DUH

$SSHOODQWV�KHUHLQ��WR�ILOH�D�PHPRUDQGXP�LQ�UHVSRQVH�WR�'HIHQGDQWV¶��$SSHOOHHV¶�
3HWLWLRQV�VHHNLQJ�D�UHKHDULQJ�HQ�EDQF RI�WKH�SDQHO¶V�XQDQLPRXV�GHFLVLRQ�RULJLQDOO\
LVVXHG�RQ�6HSW����������DQG�VXEVHTXHQWO\�DPHQGHG�DQG�UHLVVXHG�RQ�2FWREHU����
�������7KLV�PHPRUDQGXP�LV�RIIHUHG�LQ�UHVSRQVH�WR�WKDW�LQYLWDWLRQ�

:KLOH�3ODLQWLIIV�UHDGLO\�DFNQRZOHGJH�WKDW�WKH�&RXUW¶V�GHFLVLRQ�LQ�WKLV�FDVH�
ILQGLQJ�2KLR¶V�,QYHVWPHQW�7D[�&UHGLW��,7&��LQ�YLRODWLRQ�RI�WKH�&RPPHUFH�&ODXVH�
ZLOO�KDYH�D�VXEVWDQWLDO�ILQDQFLDO�LPSDFW�RQ�D�QXPEHU�RI�2KLR�EXVLQHVV�WD[SD\HUV
DQG�ZLOO�KDYH�VLJQLILFDQW�LPSOLFDWLRQV�IRU�WKH�YDOLGLW\�RI�VLPLODU�WD[�FUHGLWV�RIIHUHG
E\�D�QXPEHU�RI�RWKHU�VWDWHV��WKH�GHFLVLRQ�GRHV�QRW�UDLVH�WKH�VRUWV�RI�H[FHSWLRQDO
FRQFHUQV�DERXW�WKH�XQLIRUPLW\�RU�YDOLGLW\�RI�WKH�&RXUW¶V�KROGLQJV�WKDW�ZDUUDQW�WKH
H[WUDRUGLQDU\�DQG�EXUGHQVRPH�SURFHVV�RI�HQ�EDQF UHKHDULQJ���,QGHHG��WKH�&RXUW¶V
GHFLVLRQ�UHVXOWV�IURP�D�VWUDLJKWIRUZDUG�DSSOLFDWLRQ�WR�WKH�2KLR�,7&�RI�DQ�H[WHQVLYH
ERG\�RI�6XSUHPH�&RXUW�SUHFHGHQW��ZKLFK�KDV�FRQVLVWHQWO\�IRXQG�XQFRQVWLWXWLRQDO�D
ZLGH�UDQJH�RI�VWDWH�WD[�PHDVXUHV�WKDW�RIIHU�SUHIHUHQWLDO�WD[�WUHDWPHQW�IRU�LQ�VWDWH
HFRQRPLF�DFWLYLW\���3HWLWLRQHUV�DUH�XQDEOH�WR�SRLQW�WR�DQ\�FRQIOLFWV�EHWZHHQ�WKLV
GHFLVLRQ�DQG�RWKHU�GHFLVLRQV�RI�WKLV�&RXUW�RU�RI�WKH�RWKHU�IHGHUDO�FRXUWV��7KHLU
DVVHUWLRQV�WKDW�WKH�FDVH�ZDV�ZURQJO\�GHFLGHG�HLWKHU�UHKHDUVH�DUJXPHQWV�WKDW�ZHUH
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FDUHIXOO\�FRQVLGHUHG�DQG�ULJKWO\�UHMHFWHG�LQ�WKH�SDQHO¶V�RSLQLRQ�RU�ZKLFK�UHO\�RQ
EURDG�PLVFKDUDFWHUL]DWLRQV�RI�WKH�SDQHO¶V�FDUHIXO�DQG�IRFXVHG�DQDO\VLV���0RUHRYHU�
PDQ\�RI�SHWLWLRQHUV¶�DQG�DPLFL¶V�GLUH�SUHGLFWLRQV�RI�WKH�SRVVLEOH�SUDFWLFDO
FRQVHTXHQFHV�RI�WKH�UXOLQJ�OLNHZLVH�UHO\�RQ�EURDG�RYHUVWDWHPHQWV�RI�WKH�GHFLVLRQ¶V
FRQWHQW�DQG�FDQQRW�ZLWKVWDQG�FULWLFDO�VFUXWLQ\���5HKHDULQJ�HQ�EDQF LV�XQQHFHVVDU\
DQG�XQZDUUDQWHG�

$5*80(17
5HKHDULQJ�HQ�EDQF LV�³DQ�H[WUDRUGLQDU\�PHDVXUH�´�8�6��&W��RI�$SS���WK &LU�

5XOH����E���ZKLFK�³LV�QRW�IDYRUHG�DQG�RUGLQDULO\�ZLOO�QRW�EH�RUGHUHG´�H[FHSW�ZKHUH
³QHFHVVDU\�WR�VHFXUH�RU�PDLQWDLQ�XQLIRUPLW\�RI�WKH�FRXUW¶V�GHFLVLRQV´�RU�WR�DGGUHVV
³D�TXHVWLRQ�RI�H[FHSWLRQDO�LPSRUWDQFH�´��)HG��5��$SS��3URF��5XOH����D���VXFK�DV
³DQ�LVVXH�RQ�ZKLFK�WKH�SDQHO�GHFLVLRQ�FRQIOLFWV�ZLWK�WKH�DXWKRULWDWLYH�GHFLVLRQV´�RI
RWKHU�&RXUWV�RI�$SSHDOV���)HG��5��$SS��3URF��5XOH����E�����%����:KLOH�WKH�SUHVHQW
FDVH�UDLVHV�LPSRUWDQW�LVVXHV�RI�VWDWH�WD[�SROLF\�ZLWK�VLJQLILFDQW�LPSDFWV�RQ�WKH
DIIHFWHG�EXVLQHVV�WD[SD\HUV��WKHUH�LV�QR�LQGLFDWLRQ�RI�D�FRQIOLFW�EHWZHHQ�WKLV
GHFLVLRQ�DQG�RWKHU�GHFLVLRQV�RI�WKLV�&RXUW�RU�RI�DQ\�RWKHU�IHGHUDO�FRXUW��
3HWLWLRQHUV¶�FODLPV�RI�SRWHQWLDOO\�GLUH�KDUPV�WR�WKH�HFRQRP\�RU�WR�WKH�VWDWHV�LQ�WKH
6L[WK�&LUFXLW�DUH�XQVXSSRUWHG�DQG�XQVXSSRUWDEOH���1RU�GR�WKH\�RIIHU�VXEVWDQWLDO
UHDVRQV�WR�VXVSHFW�WKDW�WKH�SDQHO¶V�GHFLVLRQ�UHVWV�RQ�DQ�HUURU�WKDW�UHTXLUHV�UHYLHZ
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DQG�FRUUHFWLRQ�E\�WKH�EXUGHQVRPH�SURFHVV�RI�HQ�EDQF UHYLHZ�
,��:KLOH�WKH�SDQHO¶V�GHFLVLRQ�ZLOO�KDYH�VXEVWDQWLDO�LPSDFWV�RQ�2KLREXVLQHVV�WD[SD\HUV�DQG�VLJQLILFDQW�UDPLILFDWLRQV�IRU�WKH�YDOLGLW\�RI�FHUWDLQ�WD[LQFHQWLYHV�RIIHUHG�E\�RWKHU�VWDWHV��SHWLWLRQHUV�GHIHQGDQWV�EURDGO\�RYHUVWDWHWKH�LPSOLFDWLRQV�RI�WKH�GHFLVLRQ�
3ODLQWLIIV�GR�QRW�TXHVWLRQ�WKDW�WKH�&RXUW¶V�GHFLVLRQ�LQ�WKLV�FDVH��E\

LQYDOLGDWLQJ�2KLR¶V�,7&��ZLOO�FRVW�GHIHQGDQW�'DLPOHU&KU\VOHU�&RUS���DQG�RWKHU
VLPLODUO\�VLWXDWHG�2KLR�EXVLQHVV�WD[SD\HUV��PDQ\�PLOOLRQV�RI�GROODUV�LQ�ORVW
VDYLQJV�RQ�WKHLU�2KLR�IUDQFKLVH�WD[HV���6HH ³6WDWH�RI�2KLR¶V�3HWLWLRQ�IRU�5HKHDULQJ
ZLWK�6XJJHVWLRQ�IRU�5HKHDULQJ�(Q�%DQF´��KHUHDIWHU�³6WDWH�3HWLWLRQ´��DW��
�HVWLPDWLQJ�DQQXDO�FRVW�RI�2KLR�,7&�DW�����PLOOLRQ����1RU�GR�WKH\�TXHVWLRQ�WKDW�WKH
&RXUW¶V�GHFLVLRQ�UDLVHV�VHULRXV�TXHVWLRQV�DERXW�WKH�FRQVWLWXWLRQDOLW\�RI�WKH
VLPLODUO\�VWUXFWXUHG�,7&V�RIIHUHG�E\�PDQ\�RWKHU�VWDWHV��ERWK�ZLWKLQ�DQG�RXWVLGH�WKH
6L[WK�&LUFXLW���7KH�&RXUW¶V�GHFLVLRQ�PDUNV�D�VLJQLILFDQW�VWHS�WRZDUG�WKH�DSSOLFDWLRQ
RI�ZHOO�HVWDEOLVKHG�&RPPHUFH�&ODXVH�UHVWULFWLRQV�WR�UHLQ�LQ�D�VHW�RI�VWDWH�WD[
SROLFLHV�WKDW�SURYLGH�PDQ\�KXQGUHGV�RI�PLOOLRQV�RI�GROODUV�DQQXDOO\�LQ�WD[�EHQHILWV
WR�LQ�VWDWH�EXVLQHVV�WD[SD\HUV��DQG�WKDW�KDYH��KLWKHUWR��ODUJHO\�DYRLGHG�MXGLFLDO
VFUXWLQ\���7R�WKLV�GHJUHH��SODLQWLIIV�DFNQRZOHGJH�WKDW�WKH�&RXUW¶V�GHFLVLRQ�LV�DQ
LPSRUWDQW�GHYHORSPHQW�

3HWLWLRQHUV�DQG�DPLFL��KRZHYHU��LQ�WKHLU�HIIRUWV�WR�HVWDEOLVK�WKH�GHFLVLRQ¶V
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H[FHSWLRQDO�LPSRUWDQFH��ZLOGO\�H[DJJHUDWH�WKH�SODXVLEOH�FRQVHTXHQFHV�RI�WKH
&RXUW¶V�UXOLQJ���7KHLU�DVVHUWLRQV�WKDW�WKH�GHFLVLRQ�ZLOO�KDYH�³GLVDVWURXV
FRQVHTXHQFHV�IRU�2KLR¶V�DELOLW\�WR�FRPSHWH�ZLWK�LWV�VLVWHU�6WDWHV�IRU�QHZ
EXVLQHVV�´�6WDWH�3HWLWLRQ�DW����RU�WKDW�LW�³SODFHV�DOO�RI�WKH�VWDWHV�LQ�WKLV�&LUFXLW�DW�D
JUDYH�GLVDGYDQWDJH�LQ�VHHNLQJ�WR�DWWUDFW�MREV�DQG�HFRQRPLF�GHYHORSPHQW�´
'DLPOHU&KU\VOHU�3HWLWLRQ�DW����UHVW�RQ�D�VHULHV�RI�XQJURXQGHG�DVVXPSWLRQV�

)LUVW��WKHLU�FODLPV�DVVXPH�WKDW�VWDWH�,7&V�SOD\�D�FHQWUDO�UROH�LQ�VKDSLQJ
EXVLQHVV�GHFLVLRQV�DERXW�ZKHUH�WR�ORFDWH�WKHLU�DFWLYLWLHV���6HH��H�J���6WDWH�3HWLWLRQ�DW
�����FODLPLQJ�LQYHVWPHQWV�PDGH�³LQ�UHOLDQFH�RQ´�2KLR¶V�,7&����%XW�\HDUV�RI
HFRQRPHWULF�VWXGLHV�RI�WKH�DFWXDO�HIILFDF\�RI�VWDWH�EXVLQHVV�WD[�LQFHQWLYHV�KDYH
IDLOHG�WR�SURYLGH�HYLGHQFH�WKDW�ZRXOG�VXSSRUW�WKDW�DVVXPSWLRQ�� ,QVWHDG��WKH
HYLGHQFH�VXJJHVWV�WKDW�VXFK�LQFHQWLYHV�KDYH��DW�EHVW��PRGHVW�HIIHFWV�RQ�EXVLQHVV
GHFLVLRQ�PDNLQJ��ERWK�EHFDXVH�WKH�PDJQLWXGHV�RI�WKHVH�LQFHQWLYHV�DUH�W\SLFDOO\
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VZDPSHG�E\�RWKHU�FRVW�IDFWRUV�DQG�EHFDXVH�DOWHUQDWLYH�ORFDWLRQV�W\SLFDOO\�RIIHU
FRXQWHUYDLOLQJ�SDFNDJHV�RI�LQFHQWLYHV�� &RQWUDU\�WR�WKH�6WDWH¶V�DVVHUWLRQ�WKDW
³QHDUO\�DOO����VWDWHV�KDYH�DQ�,7&�´�6WDWH�3HWLWLRQ�DW����PDQ\�VWDWHV�KDYH�QRW�FKRVHQ
WR�DGRSW�JHQHUDOO\�DYDLODEOH�,7&V�OLNH�2KLR¶V� VHH��H�J�� -RKQ�&��+HDO\�DQG�0LFKDHO
6��6FKDGHZDOG�������0XOWLVWDWH�&RUSRUDWH�7D[�*XLGH�RQ�&'�520��$VSHQ�
��6WDWH�E\�6WDWH�6XPPDU\�RI�,QYHVWPHQW��-REV��DQG�5HVHDUFK�&UHGLWV����VKRZLQJ
WKDW�OHVV�WKDQ�KDOI�WKH�VWDWHV�RIIHU�JHQHUDOL]HG�,7&V���$PLFXV�%ULHI�RI�0LFKLJDQ�
.HQWXFN\�DQG�7HQQHVVHH�DW�����Q�����H[SODLQLQJ�.HQWXFN\¶V�IDU�QDUURZHU
LQFHQWLYH���DQG�&DOLIRUQLD��IRU�H[DPSOH��KDV�UHFHQWO\�DOORZHG�LWV�,7&�WR�ODSVH
EHFDXVH�RI�LWV�LQHIIHFWLYHQHVV�LQ�PDLQWDLQLQJ�PDQXIDFWXULQJ�MREV�LQ�WKH�VWDWH��6HH
&DOLIRUQLD�)UDQFKLVH�7D[�%RDUG�1RWLFH����������'HF������������DQQRXQFLQJ�UHSHDO
RI�&DOLIRUQLD¶V�0DQXIDFWXUHUV�,QYHVWPHQW�&UHGLW��HIIHFWLYH�-DQ����������³GXH�WR�D
UHGXFWLRQ�LQ�PDQXIDFWXULQJ�VHFWRU�MREV´����

0RUHRYHU��WR�WKH�H[WHQW�WKDW�VWDWH�LQFHQWLYHV�DUH�DQ�HIIHFWLYH�HFRQRPLF
GHYHORSPHQW�WRRO��WKH�&RXUW¶V�GHFLVLRQ�RQO\�DIIHFWV�RQH�FODVV�RI�WKH�LQFHQWLYHV�WKDW
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VWDWHV�FDQ��DQG�W\SLFDOO\�GR��RIIHU�WR�EXVLQHVVHV���'HVSLWH�3HWLWLRQHUV¶�DSRFDO\SWLF
VXJJHVWLRQV�WR�WKH�FRQWUDU\��WKHUH�LV�QRWKLQJ�LQ�WKH�&RXUW¶V�UXOLQJ�WKDW�ZRXOG
LPSHULO�PDQ\�RI�WKH�ZD\V�WKDW�VWDWHV�SUHVHQWO\�DGMXVW�WD[�SROLFLHV�WR�FUHDWH�DQ
DWWUDFWLYH�HQYLURQPHQW�IRU�EXVLQHVV��VXFK�DV�QDUURZLQJ�WKH�EDVH�RI�WKHLU�SURSHUW\
RU�VDOHV�WD[HV�RU�ORZHULQJ�JHQHUDOO\�DSSOLFDEOH�WD[�UDWHV���,QGHHG��WKH�&RXUW¶V
GHFLVLRQ�WR�XSKROG�2KLR¶V�DEDWHPHQW�RI�EXVLQHVV�SHUVRQDO�SURSHUW\�WD[HV�IRU�QHZ
IDFLOLWLHV�SURYLGHV�D�YLYLG�H[DPSOH�RI�WKH�ZLGH�UDQJH�RI�WD[�LQFHQWLYHV�WKDW�UHPDLQ
XQFRQVWUDLQHG�E\�WKH�UXOLQJ�KHUH���$QG�WKH�GHFLVLRQ�KDV�QR�EHDULQJ�RQ�WKH�DELOLW\�RI
VWDWHV�WR�XVH�ORDQV�RU�RWKHU�QRQ�WD[�VXEVLGLHV�DV�HFRQRPLF�GHYHORSPHQW�WRROV���6HH
6OLS�2S��DW����GLVWLQJXLVKLQJ�VXEVLGLHV�IURP�WD[�FUHGLWV��

)LQDOO\��3HWLWLRQHUV¶�VXJJHVWLRQ�WKDW�WKH�&RXUW¶V�UXOLQJ�SODFHV�2KLR��RU
SHUKDSV�DOO�RI�WKH�VWDWHV�LQ�WKH�6L[WK�&LUFXLW��DW�D�FRPSHWLWLYH�GLVDGYDQWDJH�
EHFDXVH�LW�RQO\�DIIHFWV�WKHLU�DELOLW\�WR�RIIHU�,7&V�DQG�QRW�WKHLU�FRPSHWLWRUV¶�
UHIOHFWV�DQ�H[FHHGLQJO\�RGG�YLHZ�RI�WKH�HYROXWLRQ�RI�FRQVWLWXWLRQDO�FDVH�ODZ���2Q
WKLV�YLHZ��HYHU\�RQH�RI�WKH�PXOWLWXGH�RI�SULRU�FDVHV�ILQGLQJ�D�VWDWH�WD[�SUDFWLFH
XQFRQVWLWXWLRQDOO\�GLVFULPLQDWRU\�ZRXOG�EH�VXVSHFW��EHFDXVH�HDFK��LQLWLDOO\��RQO\
DIIHFWHG�WKH�VSHFLILF�VWDWH�ZKRVH�SUDFWLFH�ZDV�FKDOOHQJHG��WKXV�GHSULYLQJ�LW�RI�D
WRRO�WKDW�LWV�FRPSHWLWRU�VWDWHV�UHWDLQHG���,Q�UHDOLW\��RI�FRXUVH��WKH�&RXUW¶V�GHFLVLRQ
KHUH�FDVWV�D�FORXG�RYHU�WKH�VXEVWDQWLDOO\�VLPLODU�,7&V�RIIHUHG�E\�PDQ\�RWKHU�VWDWHV�
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ERWK�LQVLGH�DQG�RXWVLGH�WKH�6L[WK�&LUFXLW��DQG�ERWK�EXVLQHVVHV�DQG�VWDWHV�DUH
DFWLYHO\�DVVHVVLQJ�WKH�YXOQHUDELOLW\�RI�WKRVH�VLPLODU�SURYLVLRQV�WR�&RPPHUFH
&ODXVH�FKDOOHQJHV�PRGHOHG�RQ�WKH�SUHVHQW�FDVH���$QG��WR�WKH�H[WHQW�WKDW�WKH�6WDWH�RI
2KLR�LV�DFWXDOO\�GLVDGYDQWDJHG�LQ�FRPSHWLQJ�IRU�EXVLQHVV�LQYHVWPHQW�E\�DQRWKHU
VWDWH¶V�XVH�RI�DQ�,7&��WKH�6WDWH�ZRXOG�XQTXHVWLRQDEO\�EH�D�SURSHU�SDUW\�WR�EULQJ�D
VXLW�FKDOOHQJLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKDW�RWKHU�VWDWH¶V�FUHGLW���6HH��H�J��
:\RPLQJ�Y��2NODKRPD������8�6��������������DOORZLQJ�VXLW�E\�:\RPLQJ�WR
FKDOOHQJH�2NODKRPD¶V�GLVFULPLQDWRU\�LQFHQWLYHV�IDYRULQJ�LQ�VWDWH�FRDO
SURGXFWLRQ��

,Q�VKRUW��ZKLOH�WKH�&RXUW¶V�GHFLVLRQ�FHUWDLQO\�UHSUHVHQWV�D�VLJQLILFDQW�QHZ
UHVWULFWLRQ�RQ�FXUUHQW�VWDWH�XVHV�RI�LQYHVWPHQW�WD[�FUHGLWV�DV�WRROV�RI�HFRQRPLF
GHYHORSPHQW��WKHUH�LV�QR�UHDVRQ�WR�DQWLFLSDWH�WKH�GUDPDWLF�HIIHFWV�RQ�WKH�ORFDWLRQ
RI�QHZ�HFRQRPLF�DFWLYLW\�±�RU�RQ�WKH�DELOLW\�RI�VWDWHV�WR�LQIOXHQFH�VXFK�ORFDWLRQ�±
WKDW�DUH�K\SRWKHVL]HG�LQ�3HWLWLRQHUV¶�DUJXPHQWV�

,,���7KH�SDQHO¶V�XQDQLPRXV�GHFLVLRQ�LV�ILUPO\�JURXQGHG�LQ�DQ�H[WHQVLYHERG\�RI�&RPPHUFH�&ODXVH�SUHFHGHQW��GRHV�QRW�FRQIOLFW�ZLWK�DQ\�GHFLVLRQ�IURPWKLV�&LUFXLW�RU�HOVHZKHUH��DQG�GRHV�QRW�UDLVH�WKH�VHULRXV�FRQFHUQV�DERXW�HUURUWKDW�ZRXOG�ZDUUDQW�HQ�EDQF UHYLHZ�
3HWLWLRQHUV�DVVHUW�WKDW�WKH�&RXUW¶V�RSLQLRQ�DGGUHVVLQJ�WKH�2KLR�,7&�LV

FRQWUDU\�WR�DSSOLFDEOH�6XSUHPH�&RXUW�SUHFHGHQW�DQG�PLVFRQVWUXHV�WKH�&RXUW¶V
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&RPPHUFH�&ODXVH�MXULVSUXGHQFH���%XW��DV�LQ�WKHLU�%ULHIV�EHIRUH�WKH�SDQHO�
3HWLWLRQHUV¶�FRQWHQWLRQV�UHO\�RQ�PLVFKDUDFWHUL]DWLRQV�RI�WKH�DUJXPHQWV�UHOLHG�RQ�LQ
WKH�SDQHO¶V�XQDQLPRXV�GHFLVLRQ�DQG�RQ�DQ�H[FHHGLQJO\�VHOHFWLYH�UHDGLQJ�RI�WKH
UHOHYDQW�FDVH�ODZ���7KHVH�FRQWHQWLRQV�ZHUH�WKRURXJKO\�DGGUHVVHG�LQ�3ODLQWLIIV¶�WZR
EULHIV�EHIRUH�WKH�SDQHO��DW�JUHDWHU�OHQJWK�WKDQ�WKLV�0HPRUDQGXP�SHUPLWV���$QG�WKH\
ZHUH�FDUHIXOO\�FRQVLGHUHG�DQG�DSSURSULDWHO\�UHMHFWHG�E\�WKH�SDQHO���7KH\�SURYLGH
QR�HYLGHQFH�HLWKHU�RI�D�FRQIOLFW�EHWZHHQ�WKH�SDQHO¶V�GHFLVLRQ�DQG�WKH�H[LVWLQJ�FDVH
ODZ�RU�RI�DQ\�HUURU�LQ�WKH�SDQHO¶V�DQDO\VLV��

,Q�UHDOLW\��WKH�SDQHO¶V�GHFLVLRQ�FRPSRUWV�QRW�RQO\�ZLWK�WKH�WKUHH�6XSUHPH
&RXUW�GHFLVLRQV�ZKLFK�DUH�WKH�IRFXV�RI�WKH�SDQHO¶V�DQDO\VLV��VHH 6OLS�2S��DW����
�GLVFXVVLQJ�%RVWRQ�6WRFN�([FKDQJH�Y��6WDWH�7D[�&RPP¶Q ������8�6�������������
0DU\ODQG�Y��/RXLVLDQD������8�6��������������DQG�:HVWLQJKRXVH�(OHFWULF�&RUS��Y�
7XOO\������8�6��������������EXW�ZLWK�DQ�H[WHQVLYH�DQG�XQLYRFDO�FROOHFWLRQ�RI
6XSUHPH�&RXUW�FDVHV�WKDW�KDYH�FRQVLVWHQWO\�LQYDOLGDWHG�D�ZLGH�DUUD\�RI�VWDWH�DQG
ORFDO�WD[�PHDVXUHV�WKDW�GLVFULPLQDWHG�EHWZHHQ�LQ�VWDWH�DQG�RXW�RI�VWDWH�HFRQRPLF
DFWLYLW\�LQ�ZD\V�WKDW�SURYLGHG�³D�GLUHFW�FRPPHUFLDO�DGYDQWDJH�WR�ORFDO�EXVLQHVV�´�
%DFFKXV�,PSRUWV��/WG��Y��'LDV������8�6�������������������VHH %ULHI�RI�$SSHOODQWV
�EHIRUH�WKH�SDQHO��DW��������FLWLQJ�PRUH�WKDQ�D�GR]HQ�UHFHQW�6XSUHPH�&RXUW�FDVHV
LQYDOLGDWLQJ�GLVFULPLQDWRU\�WD[�SURYLVLRQV����,Q�IDFW��3HWLWLRQHUV�DUH�XQDEOH�WR
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LGHQWLI\�D�VLQJOH�FDVH�IURP�WKH�6XSUHPH�&RXUW��RU�IURP�DQ\�IHGHUDO�FRXUW�IRU�WKDW
PDWWHU��WKDW�KDV�XSKHOG�D�WD[�SURYLVLRQ�WKDW�SURYLGHG�SUHIHUHQWLDO�WD[�WUHDWPHQW
FRQGLWLRQHG�XSRQ�LQ�VWDWH�HFRQRPLF�DFWLYLW\��DV�2KLR¶V�LQYHVWPHQW�WD[�FUHGLW
LQGLVSXWDEO\�GRHV��

,QVWHDG��3HWLWLRQHUV�IRFXV��DV�WKH\�GLG�LQ�WKHLU�EULHIV�DQG�RUDO�DUJXPHQWV
EHIRUH�WKH�SDQHO��RQ�VFDWWHUHG�GLFWD LQ�WKH�6XSUHPH�&RXUW¶V�FDVHV�±�FDVHV�ZKLFK
XQLIRUPO\�LQYDOLGDWHG�WKH�WD[�SURYLVLRQV�WKDW�WKH\�DFWXDOO\�DGGUHVVHG�±�WKDW
DFNQRZOHGJH�WKH�OHJLWLPDF\�RI�VWDWHV�VHHNLQJ�³WR�HQFRXUDJH�WKH�JURZWK�DQG
GHYHORSPHQW�RI�LQWUDVWDWH�FRPPHUFH�DQG�LQGXVWU\�´��6HH 6WDWH�3HWLWLRQ�DW��
�TXRWLQJ�%RVWRQ�6WRFN�([FK�������8�6��DW�������VHH�DOVR 'DLPOHU&KU\VOHU�3HWLWLRQ
DW������%XW�WKHVH�GLFWD RIIHU�QRWKLQJ�WR�VXSSRUW�WD[�SURYLVLRQV�WKDW�VLQJOH�RXW�LQ�
VWDWH�HFRQRPLF�DFWLYLW\�IRU�SUHIHUHQWLDO�WUHDWPHQW���,Q�IDFW��WKHVH�GLFWD KDYH
FRQVLVWHQWO\�EHHQ�FDUHIXO�WR�GLVWLQJXLVK�WKH�OHJLWLPDF\�RI�WKH�VWDWH¶V�SXUSRVHV�IURP
WKH�DFFHSWDELOLW\�RI�WKH�PHDQV�VHOHFWHG�WR�IXUWKHU�WKHP��VHH��H�J���%DFFKXV�,PSRUWV�
����8�6��DW������DQG�WR�FODULI\�WKDW�WKH�SHUPLVVLEOH�PHDQV�GR�QRW�LQFOXGH�PHDVXUHV
WKDW�GLVFULPLQDWH�LQ�WKHLU�WUHDWPHQW�RI�LQ�VWDWH�DQG�RXW�RI�VWDWH�DFWLYLW\��VHH��H�J��
%RVWRQ�6WRFN������8�6��DW�������7KH�VSHFLILF�VRUWV�RI�VWDWH�FRPSHWLWLRQ�IRU�LQGXVWU\
WKDW�WKH�&RXUW¶V�GLFWD KDYH�FRXQWHQDQFHG��VXFK�DV�XQLIRUPO\�DSSOLFDEOH�UHGXFWLRQV
RI�VWDWH�WD[HV�DQG�JRYHUQPHQW�VXSSRUW�IRU�VHUYLFHV�QHHGHG�E\�EXVLQHVV��VHH��H�J��



� 7KH�6WDWH�DQG�WKH�&LW\�JR�VR�IDU�DV�WR�XVH�WKHVH GLFWD WR�DVVHUW�WKDW�WKHSDQHO¶V�GHFLVLRQ�LV�³FRQWUDU\�WR�6XSUHPH�&RXUW�GRUPDQW�FRPPHUFH�FODXVHSUHFHGHQW�´��6WDWH¶V�6XSSOHPHQWDO�0HPRUDQGXP�DW������VHH &LW\¶V�6XSSOHPHQWDO0HPRUDQGXP�DW����³FRQIOLFW�ZLWK�SUHFHGHQW´����7KHVH�DVVHUWLRQV�DUH�DSSDUHQWUHIHUHQFHV�WR�WKH�GLFWD�LQ�:HVWLQJKRXVH�(OHFWULF������8�6��DW�����Q�����ZKLFK3HWLWLRQHUV�FKDUDFWHUL]H�DV�³DW�OHDVW�WDFLWO\�EOHVV>LQJ@´�WD[�FUHGLWV�OLNH�WKRVHLQYDOLGDWHG�E\�WKH�SDQHO¶V�GHFLVLRQ���6WDWH¶V�3HWLWLRQ�DW����VHH�&LW\¶V�3HWLWLRQ�DW����%XW�D�UHDGLQJ�RI�WKH�UHOHYDQW�IRRWQRWH�LQ�:HVWLQJKRXVH�(OHFWULF UHYHDOV�WKDW�WKH&RXUW�ZDV�WDNLQJ�QR�SRVLWLRQ�RQ�DQ\�VXFK�TXHVWLRQ��EXW�ZDV�LQVWHDG�PHUHO\GHVFULELQJ�WKH�SRVLWLRQ�DUWLFXODWHG�E\�WKH�1HZ�<RUN�7D[�&RPPLVVLRQ��ZKLFKDQDORJL]HG�WKH�SURYLVLRQ�FKDOOHQJHG�WKHUH�WR�D�ZLGH�UDQJH�RI�RWKHU�SRVVLEOHVXSSRUWV�IRU�H[SRUW�FRPPHUFH��LQFOXGLQJ�MRE�LQFHQWLYH�DQG�LQYHVWPHQW�WD[�FUHGLWV��7KH�&RXUW�RIIHUHG�QR�RSLQLRQ�RQ�ZKLFK��LI�DQ\��RI�VXFK�DQDORJRXV�PHDVXUHV�ZRXOGSDVV�FRQVWLWXWLRQDO�PXVWHU�
����

:HVW�/\QQ�&UHDPHU\��,QF��Y��+HDO\������8�6�����������Q������������LQFOXGH�RQO\
SURYLVLRQV�WKDW�GR�QRW�GLIIHUHQWLDWH�EHQHILWV�RU�EXUGHQV�EDVHG�RQ�D�EXVLQHVV¶V
ORFDWLRQ��

6LPLODUO\��3HWLWLRQHUV�VHHN�WR�FKDUDFWHUL]H�WKH�6XSUHPH�&RXUW¶V�DQWL�
GLVFULPLQDWLRQ�FDVHV�DV�QDUURZO\�FRQILQHG�WR�³SUHYHQWLQJ�HFRQRPLF�SURWHFWLRQLVP´
WKDW�VKHOWHUV�H[LVWLQJ�LQ�VWDWH�EXVLQHVVHV�IURP�RXW�RI�VWDWH�FRPSHWLWLRQ��DQG�WKXV�DV
QRW�DSSOLFDEOH�WR�PHDVXUHV�WKDW�HQFRXUDJH�FRPSDQLHV�WR�ORFDWH�QHZ�EXVLQHVV
DFWLYLW\�LQ�WKH�VWDWH���6HH�6WDWH�3HWLWLRQ�DW������'DLPOHU&KU\VOHU�3HWLWLRQ�DW��������
&HUWDLQO\��VRPH�RI�WKH�&RXUW¶V��DQG�WKH�&LUFXLW¶V��&RPPHUFH�&ODXVH�FDVHV�KDYH
LQYROYHG�VXFK�SURWHFWLRQLVP��DQG�WKH�&RXUW¶V�ODQJXDJH�LQ�WKRVH�FDVHV�UHSHDWHGO\
FRQGHPQV�VXFK�SURWHFWLRQLVP���%XW�PDQ\�RWKHU�RI�WKH�6XSUHPH�&RXUW¶V�FDVHV
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LQYDOLGDWH�SURYLVLRQV�ZKRVH�SXUSRVH�DQG�HIIHFW�LV�QRW�WR�SURWHFW�H[LVWLQJ�EXVLQHVV
IURP�FRPSHWLWLRQ�EXW�WR�DWWUDFW�QHZ�DFWLYLW\�RU�LQYHVWPHQW�WR�WKH�VWDWH��DQG�WKH
&RXUW¶V�FRQFHSW�RI�GLVFULPLQDWLRQ�FOHDUO\�DSSOLHV�WR�ERWK�VRUWV�RI�FDVHV���6HH��H�J��
0DU\ODQG�Y��/RXLVLDQD������8�6��DW���������LQYDOLGDWLQJ�/RXLVLDQD�WD[�FUHGLW
EHFDXVH�LWV�³REYLRXV�HFRQRPLF�HIIHFW´�ZDV�WR�³HQFRXUDJH�QDWXUDO�JDV�RZQHUV�������WR
LQYHVW�LQ�PLQHUDO�H[SORUDWLRQ�DQG�GHYHORSPHQW�ZLWKLQ�/RXLVLDQD�UDWKHU�WKDQ�LQYHVW
LQ�RWKHU�VWDWHV´���)XOWRQ�&RUS��Y��)DXONQHU������8�6�������������������LQYDOLGDWLQJ
1RUWK�&DUROLQD�SURYLVLRQ�EHFDXVH�LW�³WHQGV�������WR�GLVFRXUDJH�GRPHVWLF
FRUSRUDWLRQV�IURP�SO\LQJ�WKHLU�WUDGHV�LQ�LQWHUVWDWH�FRPPHUFH´���%RVWRQ�6WRFN
([FK�������8�6��DW���������LQYDOLGDWLQJ�1HZ�<RUN�WD[�EUHDN�IRU�LQ�VWDWH�VHFXULW\
VDOHV�EHFDXVH�LW�HQFRXUDJHG�RXW�RI�VWDWH�LQYHVWRUV�WR�PDNH�WUDGHV�RQ�1HZ�<RUN¶V
H[FKDQJHV���+DOOLEXUWRQ�2LO�:HOO�&HPHQWLQJ�&R��Y��5HLO\������8�6���������������
�LQYDOLGDWLQJ�D�VWDWH�XVH�WD[�SURYLVLRQ�IRU�³HQFRXUDJ>LQJ@�DQ�RXW�RI�VWDWH�RSHUDWRU
WR�EHFRPH�D�UHVLGHQW�LQ�RUGHU�WR�FRPSHWH�RQ�HTXDO�WHUPV´���

$W�WKH�VDPH�WLPH�WKDW�3HWLWLRQHUV�DWWHPSW�WR�VXJJHVW�D�FRQIOLFW�E\�SDLQWLQJ�DQ
LQDFFXUDWHO\�QDUURZ�SLFWXUH�RI�6XSUHPH�&RXUW�SUHFHGHQW��WKH\�OLNHZLVH�DWWHPSW�WR
SDLQW�DQ�LQDFFXUDWHO\�EURDG�SLFWXUH�RI�WKH�SDQHO¶V�UXOLQJ���6SHFLILFDOO\��3HWLWLRQHUV
VHHN�WR�GLVFUHGLW�WKH�SDQHO¶V�GHFLVLRQ�E\�FKDUDFWHUL]LQJ�LW�DV�D�³VLPSOLVWLF
DSSURDFK�´�'DLPOHU&KU\VOHU�3HWLWLRQ�DW�����WKDW�ZRXOG�LQYDOLGDWH�DQ\�PHDVXUH�WKDW
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³HQFRXUDJHV�IXUWKHU�LQYHVWPHQW�LQ�VWDWH�DW�WKH�H[SHQVH�RI�GHYHORSPHQW�LQ�RWKHU
VWDWHV�´��,G� �TXRWLQJ�LQLWLDO�6OLS�2S��DW������VHH 6WDWH�3HWLWLRQ�DW����VDPH�FODLP����

3HWLWLRQHUV�DUH��QR�GRXEW��FRUUHFW�WKDW�VXFK�D�VZHHSLQJ�SURKLELWLRQ�ZRXOG
FRQIOLFW�ZLWK�WKH�6XSUHPH�&RXUW¶V�UHSHDWHG�H[SODQDWLRQV�RI�LWV�GRUPDQW�&RPPHUFH
&ODXVH�GHFLVLRQV���%XW�3HWLWLRQHUV�FDQ�RQO\�FKDUDFWHUL]H�WKH�SDQHO¶V�GHFLVLRQ�LQ�WKLV
RYHU�EURDG�PDQQHU�E\�LVRODWLQJ�D�VLQJOH�VHQWHQFH�LQ�WKH�GHFLVLRQ�DQG�LJQRULQJ�WKH
GHFLVLRQV¶V�SULPDU\�DQG�UHFXUUHQW�IRFXV�RQ�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�FKDOOHQJHG
SURYLVLRQ�GLVFULPLQDWHV�LQ�WKH�EXUGHQV�DQG�EHQHILWV�LW�SODFHV�RQ�LQ�VWDWH�DQG�RXW�RI�
VWDWH�DFWLYLW\���6HH $PHQGHG�6OLS�2S��DW�����������,QGHHG��WKH�DEVXUGLW\�RI
3HWLWLRQHU¶V�PLV�FKDUDFWHUL]DWLRQ�RI�WKH�SDQHO¶V�DQDO\VLV�LV�ODLG�EDUH�E\�WKH�SDQHO¶V
VXEVHTXHQW�GLVFXVVLRQ�XSKROGLQJ�WKH�RWKHU�FKDOOHQJHG�WD[�EHQHILW�LQ�WKLV�YHU\�FDVH�
RQ�WKH�JURXQG�WKDW�WKH�SURSHUW\�WD[�H[HPSWLRQ��ZKLOH�HQFRXUDJLQJ�LQ�VWDWH
LQYHVWPHQW��GLG�QRW�LPSHUPLVVLEO\�GLVFULPLQDWH�DJDLQVW�LQWHUVWDWH�FRPPHUFH���6HH
LG� DW�����:KLOH�3ODLQWLIIV�TXHVWLRQ��DV�LV�GLVFXVVHG�EHORZ��WKH�VSHFLILF�UHDVRQLQJ
WKDW�OHDGV�WKH�SDQHO�WR�FRQFOXGH�WKDW�WKH�SURSHUW\�WD[�H[HPSWLRQ�LQ�WKLV�FDVH�ZDV
QRW�GLVFULPLQDWRU\��WKH�SDQHO¶V�DQDO\VLV�RI�ERWK�LVVXHV�UHIOHFWV�D�FOHDU�UHFRJQLWLRQ
RI�WKH�OLPLWHG�VFRSH�RI�WKH�6XSUHPH�&RXUW¶V�DQWL�GLVFULPLQDWLRQ�MXULVSUXGHQFH�

8QDEOH�WR�LGHQWLI\�DQ\�FRQIOLFWV�EHWZHHQ�WKH�SDQHO¶V�GHFLVLRQ�DQG�WKH�ZLGH
DUUD\�RI�6XSUHPH�&RXUW�&RPPHUFH�&ODXVH�FDVH�ODZ�RU�ZLWK�DQ\�GHFLVLRQV�RI�WKLV�
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RU�DQ\�RWKHU��&LUFXLW��3HWLWLRQHUV�DUJXH�WKDW�WKH�SDQHO¶V�UXOLQJ�LV�LQFRQVLVWHQW�ZLWK�D
�����GHFLVLRQ�LQ�WKH�0LFKLJDQ�VWDWH�FRXUWV��&DWHUSLOODU��,QF��Y��'HSDUWPHQW�RI
7UHDVXU\������1�:��G������0LFK����������/HDYLQJ�DVLGH�WKH�IDFW�WKDW�FRQIOLFWV
ZLWK�VWDWH�FRXUW�GHFLVLRQV�DUH�QRW�DPRQJ�WKH�UHFRJQL]HG�JURXQGV�IRU�HQ�EDQF
UHKHDULQJV��WKH�&DWHUSLOODU GHFLVLRQ�LQYROYHG�D�WD[�UHJLPH��DQG�D�WD[�EHQHILW�
GUDPDWLFDOO\�GLIIHUHQW�IURP�WKRVH�LQ�WKH�SUHVHQW�FDVH��UHQGHULQJ�WKH�FDVH�HQWLUHO\
LQDSSRVLWH���$V�ZDV�GLVFXVVHG�DW�JUHDWHU�OHQJWK�LQ�WKH�EULHILQJ�EHIRUH�WKH�SDQHO��VHH
5HSO\�%ULHI�RI�$SSHOODQWV�DW��������WKH�WD[�LQYROYHG�LQ�&DWHUSLOODU ZDV
0LFKLJDQ¶V�XQLTXH�6LQJOH�%XVLQHVV�7D[��D�IRUP�RI�YDOXH�DGGHG�WD[�XQGHU�ZKLFK�D
EXVLQHVV¶V�WD[�OLDELOLW\�LV�PHDVXUHG��QRW�E\�LWV�QHW�LQFRPH��EXW�E\�LWV�WRWDO�EXVLQHVV
DFWLYLW\��LQFOXGLQJ�LWV�FRVWV�IRU�SD\UROO�DQG�IRU�DFTXLVLWLRQ�RI�FDSLWDO�HTXLSPHQW�
DSSRUWLRQHG�WR�UHIOHFW�WKH�SRUWLRQ�RI�WKDW�DFWLYLW\�DWWULEXWDEOH�WR�0LFKLJDQ���7KH
FKDOOHQJHG�SURYLVLRQ�LQ�&DWHUSLOODU ZDV�D�³FDSLWDO�DFTXLVLWLRQ�GHGXFWLRQ´�ZKLFK
DGMXVWHG�WKH�WD[�EDVH�WR�H[FOXGH�WKH�FRVWV�IRU�FDSLWDO�DFTXLVLWLRQV�WLHG�WR�0LFKLJDQ
EXVLQHVV�DFWLYLW\���6LQFH�WKH�VLQJOH�EXVLQHVV�WD[�EDVH��DV�WKH�0LFKLJDQ�FRXUW
UHFRJQL]HG��ZDV�GHVLJQHG�WR�LQFOXGH�RQO\�WKH�VKDUH�RI�FDSLWDO�DFTXLVLWLRQV�ZKLFK
ZHUH�DWWULEXWDEOH�WR�LWV�LQ�VWDWH�DFWLYLW\��D�GHGXFWLRQ�WKDW�ZDV�OLNHZLVH�UHVWULFWHG�WR
FDSLWDO�DFTXLVLWLRQV�DWWULEXWDEOH�WR�0LFKLJDQ�GRHV�QRW�GLVFULPLQDWH��EXW�VLPSO\
VHUYHV�WR�H[FOXGH�DOO�FDSLWDO�DFTXLVLWLRQV��ZKHUHYHU�ORFDWHG��IURP�WKH�WD[�EDVH��



� $�IDU�FORVHU�SDUDOOHO�WR�2KLR¶V�LQYHVWPHQW�WD[�FUHGLW�LV�IRXQG�LQ�VWDWHVZKLFK�KDYH�RIIHUHG�DFFHOHUDWHG�GHSUHFLDWLRQ�GHGXFWLRQV��DYDLODEOH�H[FOXVLYHO\�LQFRQQHFWLRQ�ZLWK�LQ�VWDWH�SURSHUW\��LQ�FDOFXODWLQJ�WD[DEOH�LQFRPH�IRU�WKHLU�VWDWHFRUSRUDWH�LQFRPH�WD[HV���7KHVH�SURYLVLRQV��ZKLFK�KDYH�WKH�VDPH�HFRQRPLF�HIIHFWDV�DQ�LQYHVWPHQW�WD[�FUHGLW�UHVWULFWHG�WR�LQ�VWDWH�SURSHUW\��KDYH�EHHQ�XQLIRUPO\IRXQG�WR�YLRODWH�WKH�&RPPHUFH�&ODXVH��FRQVRQDQW�ZLWK�WKH�SDQHO¶V�GHFLVLRQ�KHUH��6HH�5�-��5H\QROGV�7REDFFR�&R��Y��&LW\�'HSW��RI�)LQDQFH ������1�<�6��G����$SS�'LY���������%HDWULFH�&KHHVH��,QF��Y��:LVFRQVLQ�'HSW��RI�5HYHQXH ��1RV�����,�����WR�����������:/��������DW����:LVF��7D[�$SS��&RPP¶Q�)HE������������
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7KXV��WKH�0LFKLJDQ�SURYLVLRQ��ZKLFK�SURYLGHV�QR�FRPSHWLWLYH�DGYDQWDJH�IRU�LQ�
VWDWH�LQYHVWPHQW�DFWLYLW\��LV�IDU�PRUH�DNLQ�WR�D�XQLYHUVDOO\�DYDLODEOH�SURSHUW\�WD[
H[HPSWLRQ�IRU�DOO�LQ�VWDWH�EXVLQHVV�SURSHUW\�WKDQ�LW�LV�WR�DQ�LQYHVWPHQW�WD[�FUHGLW�
ZKLFK�UHGXFHV�D�WD[�RQ�QHW�LQFRPH�LQ�D�PDQQHU�WKDW�SURYLGHV�DGYDQWDJHV
H[FOXVLYHO\�IRU�LQ�VWDWH�LQYHVWPHQW��

/DVWO\��LQ�WKHLU�LQLWLDO�3HWLWLRQV�IRU�UHKHDULQJ��WKH�6WDWH�RI�2KLR�DQG�WKH�&LW\
RI�7ROHGR�DOVR�UDLVHG�D�TXHVWLRQ�FRQFHUQLQJ�WKH�3ODLQWLIIV¶�VWDQGLQJ�WR�SXUVXH�WKLV
OLWLJDWLRQ�LQ�WKH�IHGHUDO�FRXUWV��D�TXHVWLRQ�WKDW�KDG�QRW�EHHQ�UDLVHG�E\�DQ\RQH�DW
DQ\�HDUOLHU�VWDJH�RI�WKH�SURFHHGLQJV�EHIRUH�WKLV�&RXUW���,Q�WKHLU�VXEVHTXHQW
6XSSOHPHQWDO�0HPRUDQGD�ILOHG�DIWHU�WKH�LVVXDQFH�RI�WKH�SDQHO¶V�DPHQGHG�RSLQLRQ�
QHLWKHU�WKH�6WDWH�QRU�WKH�&LW\�PDNHV�DQ\�IXUWKHU�UHIHUHQFH�WR�WKLV�WRSLF�LQ�WKHLU
UHFLWDWLRQV�RI�WKH�JURXQGV�IRU�JUDQWLQJ�D�UHKHDULQJ�HQ�EDQF���3HUKDSV�WKH\�KDYH
GURSSHG�WKHLU�FODLP�RI�D�ODFN�RI�VWDQGLQJ�EHFDXVH�WKDW�FRQWHQWLRQ�UHVWHG�RQ�WKH
SUHPLVH�WKDW�SODLQWLII�.LP¶V�$XWR�DQG�7UXFN�6HUYLFH��,QF���³.LP¶V´��ORVW�LWV
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VWDQGLQJ�ZKHQ�LWV�FKDOOHQJH�WR�WKH�&LW\¶V�HPLQHQW�GRPDLQ�WDNLQJ�RI�LWV�ODQG�IRU
LQFOXVLRQ�LQ�WKH�-HHS�SODQW¶V�VLWH�KDG�EHHQ�FRQFOXGHG���6HH 6WDWH�3HWLWLRQ�DW�������
7KLV�SUHPLVH�DVVXPHG�WKDW�.LP¶V�SHWLWLRQ�IRU�FHUWLRUDUL LQ�WKH�HPLQHQW�GRPDLQ
FDVH�ZRXOG�EH�URXWLQHO\�GHQLHG���6HH LG� DW�������Q�����+RZHYHU��WR�GDWH��WKH
6XSUHPH�&RXUW�KDV�QRW�DFWHG�RQ�.LP¶V�SHWLWLRQ�IRU�FHUWLRUDUL��SHUKDSV�EHFDXVH�LW�LV
ZDLWLQJ�WR�DFW�RQ�WKH�SHWLWLRQ�XQWLO�DIWHU�LW�GHFLGHV�.HOR�Y��&LW\�RI�1HZ�/RQGRQ�
FHUW��JUDQWHG������6��&W������6HSW�������������D�FDVH�ZKLFK�SUHVHQWV�WKH�VDPH
FRQVWLWXWLRQDO�LVVXHV�UDLVHG�LQ�.LP¶V�SHWLWLRQ�

,Q�DQ\�FDVH��WKH�YDULRXV�SODLQWLIIV��LQFOXGLQJ�.LP¶V��KDYH�PXOWLSOH�JURXQGV
IRU�VWDQGLQJ�LQ�WKLV�FDVH���,Q�SDUWLFXODU��PDQ\�RI�WKH�SODLQWLIIV�KDYH�VWDQGLQJ�LQ�WKHLU
VWDWXV�DV�PXQLFLSDO�DQG�VWDWH�WD[SD\HUV��LQMXUHG�E\�7ROHGR¶V�DQG�2KLR¶V�ORVVHV�RI
UHYHQXHV�GXH�WR�WKH�FKDOOHQJHG�WD[�EUHDNV���$V�WKLV�&RXUW�KDV�UHFRJQL]HG�
³µPXQLFLSDO�WD[SD\HU�VWDQGLQJ¶�LV�GLIIHUHQW�IURP�µIHGHUDO�WD[SD\HU�VWDQGLQJ�´
*ZLQQ�$UHD�&RPPXQLW\�6FKRROV�Y��0LFKLJDQ ������)��G������������WK &LU��������
DQG�WKH�IHGHUDO�FRXUWV�KDYH�FRQVLVWHQWO\�UHFRJQL]HG�WKH�H[SHQGLWXUH�RI�ORFDO�IXQGV
RU�WKH�ORVV�RI�ORFDO�UHYHQXHV�DV�D�FRJQL]DEOH�JURXQG�IRU�VWDQGLQJ���6HH��H�J���7DXE
Y��&RPPRQZHDOWK�RI�.HQWXFN\������)��G������������WK &LU���������6WDWH�RI�1HZ
<RUN�Y��&LW\�RI�1HZ�<RUN������)��G���������������G�&LU���������FI��-RKQVRQ�Y�
(FRQRPLF�'HYHORSPHQW�&RUS�������)��G������������WK &LU���������DSSO\LQJ�VDPH
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VWDQGDUGV�WR�VWDWH�WD[SD\HU�VWDQGLQJ�DV�WR�PXQLFLSDO�WD[SD\HU�VWDQGLQJ��
,Q�WKH�SUHVHQW�FDVH��SODLQWLIIV��PDQ\�RI�ZKRP�DUH�FLWL]HQV�DQG�WD[SD\HUV�RI

ERWK�WKH�&LW\�RI�7ROHGR�DQG�WKH�6WDWH�RI�2KLR��FKDOOHQJH�DQ�LQFHQWLYH�DJUHHPHQW
DPRQJ�WKH�FLW\��VWDWH�DQG�'DLPOHU&KU\VOHU�WKDW�LQFOXGHG�ERWK�DQ�H[HPSWLRQ�IURP
PXQLFLSDO�SURSHUW\�WD[HV�DQG�D�FUHGLW�WKDW�UHGXFHG�FRUSRUDWH�IUDQFKLVH�WD[
UHYHQXHV���7KH�SURSHUW\�WD[�H[HPSWLRQ�XQTXHVWLRQDEO\�DIIHFWHG�WKH�7ROHGR
SODLQWLIIV�LQ�WKHLU�VWDWXV�DV�PXQLFLSDO�WD[SD\HUV���$QG��LQGHHG��WKH�LQYHVWPHQW�WD[
FUHGLW�GLG�VR�DV�ZHOO��EHFDXVH�XQGHU�2KLR�ODZ��D�VSHFLILHG�SRUWLRQ�RI�FRUSRUDWH
IUDQFKLVH�WD[�UHYHQXHV�LV�H[SUHVVO\�GHGLFDWHG�DV�D�PXQLFLSDO�UHYHQXH���6HH 2KLR
5HY��&RGH�
 ��������$���FUHGLWLQJ�VSHFLILHG�IUDFWLRQV�RI�IUDQFKLVH�WD[�UHYHQXHV�WR
WKH�/RFDO�*RYHUQPHQW�)XQG�DQG�WKH�/RFDO�*RYHUQPHQW�5HYHQXH�$VVLVWDQFH�)XQG
IRU�GLUHFW�GLVWULEXWLRQ�WR�ORFDO�JRYHUQPHQWV����7KXV��OLNH�WKH�WD[SD\HU�SODLQWLIIV�LQ
*ZLQQ�$UHD�&RPPXQLW\�6FKRROV��ZKR�KDG�VWDQGLQJ�LQ�WKHLU�PXQLFLSDO�WD[SD\HU
UROH�WR�FKDOOHQJH�D�VWDWH�VWDWXWH�DIIHFWLQJ�WKH�DPRXQW�RI�VWDWH�IXQGV�GLVWULEXWHG�WR
ORFDO�VFKRRO�GLVWULFWV��VHH ����)��G�DW������WKH�7ROHGR�WD[SD\HU�SODLQWLIIV�KHUH
OLNHZLVH�KDYH�PXQLFLSDO�WD[SD\HU�VWDQGLQJ�WR�FKDOOHQJH�D�VWDWH�WD[�SURYLVLRQ�WKDW
GLPLQLVKHV�WKH�IXQGV�WKDW�DUH�GLVWULEXWHG�WR�WKHLU�ORFDOLW\�

,,,���,I�WKH�&RXUW�GHFLGHV�WR�UHKHDU�WKH�FDVH�HQ�EDQF��VXFK�UHKHDULQJVKRXOG�UHDFK�WKH�IXOO�UDQJH�RI�&RPPHUFH�&ODXVH�LVVXHV�UDLVHG�E\�WKH�FDVH�LQFOXGLQJ�WKH�SDQHO¶V�GHFLVLRQ�XSKROGLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�SURSHUW\
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WD[�DEDWHPHQW�JUDQWHG�WR�'DLPOHU&KU\VOHU�
:KLOH�3ODLQWLIIV�GR�QRW�EHOLHYH�WKDW�WKLV�FDVH�PHHWV�WKH�VWULQJHQW�FULWHULD�IRU

HQ�EDQF UHYLHZ��LI�WKH�&RXUW�VKRXOG�QRQHWKHOHVV�GHFLGH�WR�UHKHDU�WKH�FDVH��HQ�EDQF�
WKDW�UHKHDULQJ�VKRXOG�H[WHQG�WR�WKH�IXOO�UDQJH�RI�&RPPHUFH�&ODXVH�LVVXHV�UDLVHG�E\
WKH�'DLPOHU&KU\VOHU�WD[�LQFHQWLYH�SDFNDJH�FKDOOHQJHG�E\�WKH�3ODLQWLIIV���,Q
SDUWLFXODU��WKH�&RXUW�VKRXOG�FRQVLGHU�QRW�RQO\�WKH�FRQVWLWXWLRQDOLW\�RI�2KLR¶V
LQYHVWPHQW�WD[�FUHGLW��EXW�WKH�FRQVWLWXWLRQDOLW\�RI�LWV�FRQGLWLRQDO�SURSHUW\�WD[
H[HPSWLRQV�DV�ZHOO���8QOLNH�WKH�SDQHO¶V�DQDO\VLV�RI�2KLR¶V�LQYHVWPHQW�WD[�FUHGLW�
LWV�DQDO\VLV�RI�WKH�SURSHUW\�WD[�H[HPSWLRQ�SURYLVLRQ�LV�RSHQ�WR�VHULRXV�FODLPV�RI
FRQIOLFW�ERWK�ZLWK�6XSUHPH�&RXUW�SUHFHGHQW�DQG�ZLWK�WKH�RQO\�GHFLVLRQ�RI�D�VLVWHU
&LUFXLW�WR�DGGUHVV�WKH�LVVXH���&RPSDUH $PHQGHG�6OLS�2S��DW����ILQGLQJ�FRQGLWLRQDO
SURSHUW\�WD[�H[HPSWLRQV�XQSUREOHPDWLF�LI�WKH�FRQGLWLRQV�³DUH�UHODWHG�WR�WKH�XVH������
RI�WKH�SURSHUW\�LWVHOI´�DQG�LI�WKH\�³GR�QRW�GLVFULPLQDWH�EDVHG�RQ�DQ�LQGHSHQGHQW
IRUP�RI�FRPPHUFH´��ZLWK�&DPSV�1HZIRXQG�2ZDWRQQD��,QF��Y��7RZQ�RI�+DUULVRQ �
����8�6��������������LQYDOLGDWLQJ�0DLQH�SURSHUW\�WD[�H[HPSWLRQ�EHFDXVH�RI
FRQGLWLRQ�UHTXLULQJ�WKDW�H[HPSWHG�FKDULWDEOH�SURSHUW\�EH�SULPDULO\�XVHG�IRU�EHQHILW
RI�LQ�VWDWH�UHVLGHQWV��DQG�3HOLFDQ�&KDSWHU���$VVRFLDWHG�%XLOGHUV�	�&RQWUDFWRUV�
,QF��Y��(GZDUGV������)��G�������������LQYDOLGDWLQJ�/RXLVLDQD�SURSHUW\�WD[
H[HPSWLRQ�EHFDXVH�RI�FRQGLWLRQ�UHTXLULQJ�WKDW�RZQHU�JLYH�SUHIHUHQFH�WR�LQ�VWDWH
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ZRUNHUV�DQG�VXSSOLHUV�LQ�FRQVWUXFWLRQ�DQG�RSHUDWLRQ�RI�WKH�H[HPSWHG�IDFLOLW\����7KH
WZR�FRPSRQHQWV�RI�WKH�SDQHO¶V�&RPPHUFH�&ODXVH�DQDO\VLV�GUDZ�RQ�WKH�VDPH�ERG\
RI�FDVH�ODZ�DQG�FRQVWLWXWLRQDO�MXULVSUXGHQFH��DQG�WKH\�DGGUHVV�WZR�LQWLPDWHO\
UHODWHG�HOHPHQWV�RI�2KLR¶V�SROLF\�RI�SUHIHUHQWLDO�WD[�EUHDNV�XVHG�WR�DWWUDFW�EXVLQHVV
LQYHVWPHQWV��OLNH�WKH�'DLPOHU&KU\VOHU�IDFLOLW\�LQYROYHG�LQ�WKLV�FDVH���,I�WKH�&RXUW�LV
WR�FRQVLGHU�HLWKHU�DVSHFW�RI�WKLV�SDFNDJH�LQ�DQ�HQ�EDQF UHKHDULQJ��WKHQ��DV�D�PDWWHU
RI�IDLUQHVV�DQG�FRPSOHWHQHVV��LW�VKRXOG�FRQVLGHU�WKH�WZR�WRJHWKHU�

&21&/86,21
$V�H[SODLQHG�KHUHLQ��WKHUH�LV�QR�UHDVRQ�LQ�WKLV�FDVH�ZK\�D�UHKHDULQJ�RU�WKH

H[WUDRUGLQDU\�PHDVXUH�RI�UHKHDULQJ�HQ�EDQF VKRXOG�EH�JUDQWHG�ZLWK�UHJDUG�WR�WKH
SDQHO¶V�GHFLVLRQ�FRQFHUQLQJ�WKH�XQFRQVWLWXWLRQDOLW\�RI�2KLR¶V�LQYHVWPHQW�WD[
FUHGLW���0RUHRYHU��VKRXOG�WKH�&RXUW�RUGHU�D�UHKHDULQJ�HQ�EDQF��WKDW�UHKHDULQJ
VKRXOG�HQFRPSDVV�WKH�IXOO�UDQJH�RI�&RPPHUFH�&ODXVH�LVVXHV�DGGUHVVHG�LQ�WKH
SDQHO¶V�GHFLVLRQ��UHODWLQJ�QRW�RQO\�WR�WKH�LQYHVWPHQW�WD[�FUHGLW�EXW�WR�WKH
FRQGLWLRQDO�SURSHUW\�WD[�H[HPSWLRQ�DV�ZHOO�

:+(5()25(��3ODLQWLIIV�SUD\�WKH�&RXUW�GHQ\ 3HWLWLRQHUV¶�UHTXHVWV�IRU
UHKHDULQJ�HQ�EDQF�
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BBBBBBBBBBBBBBBBBBBBBBBBB3HWHU�'��(QULFK&R�FRXQVHO�IRU�$SSHOODQWV
&(57,),&$7,21

,�KHUHE\�FHUWLI\�WKDW�D�FRS\�RI�WKH�IRUHJRLQJ�³$SSHOODQWV¶�0HPRUDQGXP�LQ2SSRVLWLRQ�WR�3HWLWLRQV�IRU�5HKHDULQJ�HQ�EDQF´�ZDV�VHQW�YLD�HPDLO�PHVVDJH�DQGUHJXODU�8�6��0DLO��SRVWDJH�SUHSDLG��WR�WKH�IROORZLQJ�WKLV���WK GD\�RI�1RYHPEHU������
-RKQ�/DQGZHKU��(VT� %DUEDUD�+HUULQJ��(VT�MWO#HDVWVPLWK�FRP������� 6DP�1XJHQW��(VT�(DVWPDQ�	�6PLWK�/WG���������������� GDUOHQH�EDUQHWW#FL�WROHGR�RK�XV2QH�6HDJDWH����WK )ORRU &LW\�RI�7ROHGR3�2��%R[������ 'HSDUWPHQW�RI�/DZ7ROHGR��2+����������� 2QH�*RYHUQPHQW�&HQWHU����QG )ORRU7ROHGR��2+������
7KHRGRUH�0��5RZHQ��(VT� 6KDURQ�-HQQLQJV��(VT�WHGURZHQ#VSHQJOHUQDWKDQVRQ�FRP VMHQQLQJV#DJ�VWDWH�RK�XV7UXPDQ�$��*UHHQZRRG��(VT� $VVLVWDQW�$WWRUQH\�*HQHUDOWJUHHQZRRG#VSHQJOHUQDWKDQVRQ�FRP 6WDWH�2IILFH�7RZHU����WK )ORRU6SHQJOHU�1DWKDQVRQ��3�/�/� &ROXPEXV��2+���������������0DGLVRQ�$YH���6WH������7ROHGR��2+�����������
0LULDP�5��1HPHW] &KDUOHV�$��5RWKIHOGPQHPHW]#PD\HUEURZQ�FRP FURWKIHOG#PD\HUEURZQ�FRP��9LD�HPDLO�RQO\� �9LD�HPDLO�RQO\�
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