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The Honorable Patrick Leahy

Chairman

United States Senate Judiciary Committee
433 Russell Senate Office Building
Washington, DC 20510

The Honorable Russ Feingold

Chairman

Subcommittee on the Constitution

United States Senate Judiciary Committee
506 Hart Senate Office Building
Washington, DC 20510

Phone: (978) 287-4901
Fax:  (978) 287-4900

October 4, 2010

The Honorable John Conyers, Jr.
Chairman

United States House of Representatives
Judiciary Committee

2426 Rayburn House Office Building
Washington, DC 20515

The Honorable Jerrold Nadler
Chairman

Subcommittee on the Constitution
United States House of Representatives
Judiciary Committee

2334 Rayburn House Office Building
Washington, DC 20515

Re: Citizens United v. FEC and Constitutional Amendment

Dear Chairmen Leahy, Conyers, Feingold, and Nadler:

I serve as general counsel of Free Speech for People, a national, non-partisan
campaign to strengthen self-government and democracy in America. Together with

People For the American Way, we are pleased to transmit the enclosed letter signed by
more than fifty leading law professors and former prosecutors and public servants. The
letter concerns the grave danger to our democracy and republican form of self-
government posed by the Supreme Court’s decision in Citizens United v. FEC, and the
need to seriously examine proposals to amend the United States Constitution to address
that danger.



Free Speech for People (www.freespeechforpeople.org) was formed by a
coalition of public interest organizations led by Voter Action following the Supreme
Court’s decision in Citizens United, which invalidated the Bipartisan Campaign Reform
Act’s regulations on corporate electioneering spending. Free Speech for People, joined
by many other organizations, small businesses, hundreds of thousands of Americans, and
state and federal legislators, believes we must amend the Constitution to overturn the
Court’s decision, and restore the values of our Bill of Rights and our democracy:
unfettered free speech for all people, and freedom for the people and our representatives
to decide for themselves what level, if any, of regulation of corporate money in politics is
necessary to ensure fair elections.

We are pleased to provide you with the enclosed letter, appreciate your work on
this critical issue, and look forward to working with you.

Sincerely yours,

Pt

Jéffrey D. Clements
General Counsel
Free Speech For People

cc: Marge Baker, Executive Vice-President for Policy, People For the American Way
John Bonifaz, Director, Free Speech for People



The Honorable Patrick Leahy

Chairman

United States Senate Judiciary Committee
433 Russell Senate Office Building
Washington, DC 20510

The Honorable Russ Feingold

Chairman

Subcommittee on the Constitution

United States Senate Judiciary Committee
506 Hart Senate Office Building
Washington, DC 20510

Re: Citizens United v. FEC

October 4, 2010

The Honorable John Conyers, Jr.
Chairman

United States House of Representatives
Judiciary Committee

2426 Rayburn House Office Building
Washington, DC 20515

The Honorable Jerrold Nadler
Chairman

Subcommittee on the Constitution
United States House of Representatives
Judiciary Committee

2334 Rayburn House Office Building
Washington, DC 20515

Dear Chairmen Leahy, Conyers, Feingold, and Nadler:

We, the undersigned attorneys and law professors, have previously served the
United States, our respective states, or in our law schools in various capacities. While
we have all had different practices, interests and clients, we share one thing: we believe
the Supreme Court’s decision in Citizens United v. Federal Election Commission was not
only wrongly decided but presents a serious danger to effective self-government of, for
and by the American people, a danger which must be addressed.

As former public servants and law professors, we have sworn to uphold and
defend the Constitution of the United States of America. We write today because we
believe that the Supreme Court’s creation of corporate “speech” rights on which the
Citizens United decision rests is contrary to the First Amendment as we understand it.

The ruling in Citizens United not only struck down the federal Bipartisan
Campaign Reform Act’s restriction on corporate electioneering expenditures, it swept
aside decades of Supreme Court law and scores of state laws regulating corporate

political expenditures in state elections.

Before Citizens United, a long line of Supreme Court cases, backed by two
centuries of Constitutional jurisprudence and the basic truth that corporations are not
people but creations of state law, had correctly ruled that Congress and the States may
regulate corporate political expenditures not because of the type of speech or political
goals sought by corporations but because of the very nature of the corporate entity itself.




Corporate political expenditure regulations do not infringe any speech rights of the
American people whatsoever. Rather, such regulations reflect the power of the American
people to regulate corporations and the rules that govern such entities as the people and
our representatives see fit. Justice John Paul Stevens’ dissent rightly calls the majority
opinion a “radical departure from what has been settled First Amendment law.”

The extraordinary response of Americans across the political spectrum to Citizens
United reflects that this radical and erroneous interpretation of the First Amendment is
fundamentally wrong as a matter of constitutional law, history, and our republican
principles of self-government. The rejection of the majority’s action in Citizens United
cuts across all partisan lines: 81% of Independents, 76% of Republicans, and 85% of
Democrats oppose the decision, and 72% of the people support reinstating the very limits
that the Court struck down.'

The consequences of the Court’s departure from settled law are grave. The data
suggest the likely harm to our democracy if the American people do not — or, according
to the Court, cannot — control corporate money in politics:

* According to the 2009 Statistical Abstract of the United States, post-tax corporate
profits in 2005 were almost $1 trillion.

* During the 2008 election cycle, Fortune 100 companies — the 100 largest
corporations — alone had combined revenues of $13.1 trillion and profits of
$605 billion.

* In contrast, during the same 2008 cycle, all political parties combined spent $1.5
billion and all of the federal PACs or political action committees, spent $1.2
billion.

If we take only the profit of the 100 largest corporations, those corporations
would have needed less than 2 percent of their $605 billion in profit in 2008 to make
political expenditures that would have doubled the combined 2008 campaign
expenditures by all of the federal election campaigns (presidential and congressional), the
political parties and the federal PACs.

The consequences go well beyond federal elections. In Montana, for example,
before Citizens United, the average state legislator’s campaign spent $17,000 to win
election to the state legislature.> On March 8, 2010, two corporations, citing Citizens
United, sued the State of Montana to strike down a 1912 law providing that “A
corporation may not make a contribution or expenditure in connection with a candidate or
a political committee that supports or opposes a candidate or a political party.” It is
unlikely that state elections in Montana and elsewhere will remain accessible to most

! Washington Post-ABC News poll, February 2010. In a June 2010 poll about Citizens United, 82% of
respondents worried that Congress “will not go far enough to keep corporations from having too much
influence,” and 77% believe that Congress should promote a Constitutional amendment to address the
problem.

: Testimony of Montana Attorney General Steve Bullock United States Senate Committee on Rules
and Administration February 2, 2010



people, or that people will not be alienated by the transformation of state politics into
contests among corporate-funded campaigns from competing corporate interests.

Citizens United also will impair the impartiality, and the perceived impartiality, of
justice in America. Twenty-one states have elected Supreme Court justices, and thirty-
nine states elect at least some appellate or major trial court judges. Even before Citizens
United, as former Justice Sandra Day O’Connor has said, “In too many states, judicial
elections are becoming political prizefights where partisans and special interests seek to
install judges who will answer to them instead of the law and the Constitution.”> Now
corporations will have even greater ability to bring their financial resources to bear on
those elections, further undermining the independence of the state judiciaries.

We appreciate that you each have recognized the urgency of addressing the
erroneous Citizens United decision and that each of your committees has held hearings
concerning the matter. We urge that you continue to explore all potential remedies,
including proposals for a 28"™ Amendment to the Constitution to protect our democracy
and self-government of the people. We do not take lightly proposals to amend the
Constitution, and we recognize, as did James Madison, that we should do so only on
“great and extraordinary occasions.” We believe this may be one such occasion.

Where such occasions arise, the American people have always used the
amendment process to perfect our democracy. Indeed, most of the seventeen
amendments adopted since the original Bill of Rights have corrected what the American
people understood were obstacles to the equal right of all people to participate in self-
government on equal terms. The 13™ Amendment ended slavery, the 14 guaranteed
liberty, due process and equal protection of all, and the 15" guaranteed the right to vote
could not be abridged on account of race. With the 17" Amendment (1913), the people
took back the right to elect Senators, who previously were elected by the state
legislatures. With the 19" Amendment, the people guaranteed the right of women to
vote, overruling the Supreme Court’s view that equal protection of all persons under the
14™ amendment did not provide equal voting rights for women. The 24™ Amendment
was adopted in 1964 to eliminate the poll tax, which was used to block poor people, often
African Americans, from voting. The 26" Amendment in 1971 ensured that the right to
vote included men and women age 18 and older.

3 See www.justiceatstake.org. State Supreme Court candidates raised $200.4 million from 1999-2008,

compared with an estimated $85.4 million in 1989-1998. Source: National Institute on Money in State
Politics. In Caperton v. Massey, 556 U.S. (2009) the Supreme Court held that the due process clause
required the recusal of a justice who was elected with the help of $3 million in campaign expenditures from
a West Virginia coal executive whose corporation was in the midst of appealing a $50 million jury award
against his company. The justice, once elected, cast the deciding vote to overturn the suit.




We look forward to joining you and the American people in this critical debate,
and to working together to correct the Supreme Court’s grave error in Citizens United v.

Federal Election Commission.

Very truly yours,

Francis X. Bellotti

Former Attorney General, Commonwealth of
Massachusetts

Peg Lautenschlager
Former Attorney General, State of Wisconsin

Steven Rowe
Former Attorney General, State of Maine

Grant Woods

Former Attorney General, State of Arizona

Derrick Bell
Visiting Professor of Law,
New York University School of Law

John Brautigam
Former Assistant Attorney General, State of Maine
Former Representative, State of Maine

Allison Burroughs
Former Assistant United States Attorney, District of
Massachusetts

Ben T. Clements
Former Chief Legal Counsel to the Governor
of Massachusetts
Former Assistant United States Attorney, District of
Massachusetts

Christine Desan
Professor of Law
Harvard Law School

NOTE: Affiliations or former affiliations are for
identification purposes only

Scott Harshbarger
Former Attorney General, Commonwealth of
Massachusetts

Michael Moore
Former Attorney General, State of Mississippi

Linda Singer
Former Attorney General, Washington, DC

Elizabeth Bartholet

Morris Wasserstein Professor of Law
Faculty Director, Child Advocacy Program
Harvard Law School

Adam Benforado

Asst. Professor of Law
Earle Mack School of Law
Drexel University

Robert W. Benson
Professor of Law
Loyola Law School

Jeffrey D. Clements

Former Assistant Attorney General, Massachusetts
Chief, Public Protection Bureau

General Counsel, Free Speech for People

John C. Coates IV
John F. Cogan Professor of Law and Economics,
Harvard Law School

Christopher Edley

Honorable William H. Orrick Jr. Distinguished
Chair and Dean,

Boalt Hall School of Law

University of California-Berkley

Signatures continue on following pages



Sean Flynn

American University Washington College of Law,
Professorial Lecturer

Associate Director, Program on Information
Justice

Lawrence Friedman
Professor of Law, New England School of Law

Lisa Graves

Former Deputy Assistant Attorney General, United
States Department of Justice

Former Chief Nominations Counsel, United States
Senate Judiciary Committee

Executive Director, Center for Media and
Democracy

H. Cabanne Howard

Assistant Professor of Law and Public Policy,
University of Maine School of Law

Former Assistant Attorney General, State of Maine
Chief, Environmental Protection Division

Duncan Kennedy
Carter Professor of General Jurisprudence
Harvard Law School

Mark Kmetz

Former Assistant United States Attorney, Eastern
District, Pennsylvania

Former Assistant Attorney General, Deputy Bureau
Chief, Massachusetts Attorney General’s Office

Douglas A. Kysar
Joseph M. Field ’55 Professor of Law
Yale Law School

Paul F. Macri

Former Assistant Attorney General, Maine

David W. Mills
Professor from Practice and Senior Lecturer in Law
Stanford Law School

Richard T. Ford
George E. Osborne Professor of Law,
Stanford Law School

Gerald E. Frug
Louis D. Brandeis Professor of Law
Harvard Law School

George W. Heselton

Former Representative, State of Maine
Former President, Gardiner (ME) Board of Trade

David Kairys

Professor of Law

James E. Beasley Chair (2001-2007)
Beasley Law School

Temple University

Carol Kenner
Judge, U.S. Bankruptcy Court, District of
Massachusetts (Retired)

Pamela S. Kogut

Former Assistant Attorney General, Massachusetts

Ian F. Hanley Lopez

John H. Boalt Professor of Law,
Boalt Hall School of Law
University of California-Berkley

Arnold MacDonald

President, Maine Bar Foundation (2009)

Chair, Maine State Bar Association Business Law
Section (2005-2006)

Lawrence Mitchell

Theodore Rinehart Professor of Business Law
Executive Director, Center for Law, Economics
and Finance

The George Washington University Law School



Peter L. Murray
Harvard Law School, Robert Braucher Visiting
Professor of Law from Practice

Charles Ogletree

Jesse Climenko Professor of Law
Founding and Executive Director,
Charles Hamilton Houston Institute
for Race & Justice

Harvard Law School

Tamara R. Piety
Professor of Law, University
of Tulsa College of Law

Jamin Raskin

Professor of Law, American University
Washington College of Law

State Senator, Maryland

Stuart Rossman

Former Assistant Attorney General, Massachusetts
Chief, Trial Division and Business & Labor
Protection Bureau

Peter M. Shane
Jacob E. Davis and Jacob E. Davis II Chair in Law,
Ohio State University Moritz College of Law

Carol Steiker
Howard J. and Katherine W. Aibel Professor of Law
Harvard Law School

Zephyr Teachout
Assoc. Professor of Law
Fordham University School of Law

Lucie E. White
Louis A. Horvitz Professor of Law
Harvard Law School

Willard P. Ogburn

Former Deputy Commissioner for Consumer
Credit

Massachusetts Banking Commission
Executive Director

National Consumer Law Center

John Paterson
Former Deputy Attorney General, Maine
Chief, Environmental Division

Michael Pineault

Former Assistant United States Attorney
Chief, Economic Crimes Unit

Former Deputy Chief Legal Counsel to the
Governor of Massachusetts

Jeffrey S. Robbins

Former Assistant U.S. Attorney, District of
Massachusetts

Former U.S. Delegate, United Nations Human
Rights Commission

Dale Rubin
Professor of Law
Appalachian School of Law

Steven H. Shiffrin
Charles Frank Reavis Sr. Professor of Law
Cornell Law School

Scott F. Turow

Former Assistant United States Attorney
Northern District of Illinois

Former Chair, Illinois Ethics Commission
Author

Gerald Torres
Bryant Smith Chair
University of Texas Law School

Adam Winkler
Professor of Law
UCLA School of Law

NOTE: Affiliations or former affiliations are for identification purposes only



