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OPINION
O'SCANNLAIN, Circuit Judge:

We must decide whether the Supreme Court of Guam may
interpret the Territory of Guam's "Bill of Rights,” whichisa
federal statute, to allow greater religious freedom than that
provided by the First Amendment to the federal Constitution.

Police officers of the Territory of Guam arrested Benny
Toves Guerrerol at the Guam International Airport after they
found five ounces of marijuana and ten grams of marijuana
seeds in his belongings. He was duly indicted under Guam'’s
statutes criminalizing the importation of controlled sub-
stances. 9 Guam Code Ann. 88 67.23(d)(10), 67.89(a),
80.33.7. Guerrero moved to dismiss his indictment on the
ground that the statutes violated his right freely to exercise his
religion -- Rastafarianism -- under the Organic Act of Guam
("Organic Act"), 48 U.S.C. 88 1421 et seg., and the Religious
Freedom Restoration Act ("RFRA™), 42 U.S.C.88 2000hbb et

SE9.

The Superior Court of Guam found, and the government
does not dispute, that Rastafarianism is alegitimate religion2

1 Guerrero has chosen to use his Rastafarian name, lyah Ben Makahna,

for over the past 20 years. Because the case caption uses his birth name,
however, this opinion will also.

2 We have previoudly acknowledged that Rastafarianism is alegitimate
religion, in which marijuana plays a necessary and central role. See United
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of which Guerrero is alegitimate member. People v. Guer-
rero, No. CF0001-91, at 4 (Sup. Ct. Guam July 23, 1999). It
also found that marijuana use is sacramental in the practice of
that religion. Id. Using RFRA's standard -- namely, alaw of
general applicability that substantially burdens the free exer-
cise of religion isinvalid unless the government demonstrates
that the law is the least restrictive means of vindicating a
compelling government interest -- the trial court found that
the government had alleged neither a compelling interest nor
that its drug laws were the least restrictive means of carrying
out their purpose. 1d. at 5-6. As such, thetrial court held that
the importation statute, as applied to Guerrero, violated both
RFRA3 and the Free Exercise Clause of the Organic Act, 48
U.S.C. § 1421b(a).

The Supreme Court of Guam affirmed based solely on its
interpretation of the Organic Act. While it discussed whether
RFRA was constitutional as applied to Guam as afederdl
instrumentality, its decision was based on its own interpreta-
tion of § 1421b(a). People v. Guerrero, 2000 Guam 26, 2000
WL 1299635, at *6 (Guam Sept. 8, 2000). The Supreme
Court of Guam construed the Organic Act's Free Exercise
Clause, § 1421b(a), as providing the level of protection found
in RFRA and prior U.S. Supreme Court decisions: 4 "the gov-
ernment must demonstrate that some compelling state interest

States v. Bauer, 84 F.3d 1549, 1556 (9th Cir. 1996) (Rastafarianism "is
among the 1,558 religious groups sufficiently stable and distinctive to be
identified as one of the existing religionsin this country . . . . Functionally,
marijuana. . . operates as a sacrament with the power to raise the partakers
above the mundane and to enhance their spiritual unity.").

3 Thetrial court held that RFRA was constitutional as applied to Guam
because the territory is afederal instrumentality. Guerrero, No. CFO001-
91, at 4-5.

4 See Sherbert v. Verner, 374 U.S. 398 (1963). Sherbert's test was later
rejected for the neutral rules of general applicability approach in Employ-
ment Division, Department of Human Resourcesv. Smith, 494 U.S. 872
(1990). Seeinfra.
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justifies the infringement [that substantially burdens religious
exercise] and that the least restrictive means are used to
accomplish that objective.” 1d. at *3.

Applying this compelling interest test, the Supreme Court

of Guam held that Guam's controlled substance statute sub-
stantially burdened Guerrero'sright freely to exercise hisreli-
gion. Id. a *6. It went on to conclude that the government had
not demonstrated that its statute was necessary for the pursuit
of acompelling state interest: "The issue then is whether
some compelling government interest exists and whether the
least restrictive means of obtaining that objective are used. No
evidence on this score was presented . . . . [T]hiscourt is
unable to make the evauation of whether a compelling state
interest is embodied in the instant statute or whether that
interest is achieved by the least restrictive means. " Id.

The Guam Supreme Court thus affirmed the trial court and
held that Guam's prosecution of Guerrero violated his right
freely to exercise hisreligion as guaranteed by§ 1421b(a) of
the Organic Act. We granted Guam's timely petition for a
writ of certiorari pursuant to 48 U.S.C. § 1424-2.

Because we are reviewing a decision of aterritorial

supreme court that interpreted a federal statute, our standard
of review is de novo. Gutierrez v. Pangelinan , 276 F.3d 539,
546-47 (9th Cir. 2002). We recognize that on matters of local
concern, appellate courts apply a highly deferential standard
of review. See, e.q., DeCastro v. Board of Comm'rs, 322 U.S.
451, 454 (1944) (declining to overrule aterritorial court on
matters of local concern absent "clear" or"manifest” error or
an "inescapably wrong" interpretation) (quoting Sancho v.
Texas Co., 308 U.S. 463, 471 (1940)); EIE Guam Corp. V.
Supreme Court of Guam, 191 F.3d 1123, 1127 (9th Cir. 1999)
("Although Congress certainly has given us jurisdiction to
review issues of local Guam law, we hesitate to use this

7697



authority where, on the merits, the Guam Supreme Court
appears to have construed a Guam statute reasonably and fair-
ly."). Nonetheless, despite the fact that we are dealing with
Guam's "Bill of Rights," we cannot ignore the fact that

8 1421b(a) isafederal statute dealing with an issue of federa
congtitutional import, not alocal law. As such, we employ a
de novo standard of review.

The United States formally acquired Guam from Spain in
1899 after the Spanish-American War, and, with the excep-
tion of athree-year Japanese occupation during World War 11,
it has remained in the United States's possession since that
time. Until 1950, Guam was controlled by the U.S. Navy,
with vast authority wielded by an appointed governor.

Guam remains an unincorporated territory of the United
States, 48 U.S.C. § 14214, subject to the plenary power of
Congress. Guam v. Okada, 694 F.2d 565, 568 (9th Cir. 1982).5
Congress has the power to legidate directly for Guam or to
establish a government for Guam subject to congressional
control, and except as Congress may determine, Guam has no
inherent right to govern itsalf. 1d. With the exception of cer-
tain "fundamental rights," federa congtitutional rights do not
automatically apply to unincorporated territories. Balzac v.
Porto Rico, 258 U.S. 298, 312-13 (1922); Dorr v. United
States, 195 U.S. 138, 147 (1904). An act of Congressis
required to extend congtitutional rights to the inhabitants of
unincorporated territories. Pugh v. United States, 212 F.2d
761, 762-63 (9th Cir. 1954).

In response to renewed petitions of Guam'’s inhabitants,
Congress enacted the Organic Act of 1950, 48 U.S.C.§ 1421
et seqg., which, inter alia, established a"Bill of Rights® mod-

5 Since 1972, Guam has a so been represented by an elected, non-voting
Delegate in the U.S. House of Representatives. 48 U.S.C. § 1711.
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eled after the Bill of Rightsin the federal Constitution, 48
U.S.C. 8§ 1421b.6 The language of the Free Exercise Clause of
the Organic Act, 48 U.S.C. § 1421b(a), isvirtualy identical
to itsfederal counterpart: "No law shall be enacted in Guam
respecting an establishment of religion or prohibiting the free
exercisethereof ... ." Id.

Later, in 1968, Congress enacted 48 U.S.C. § 1421b(u),
known as the Mink Amendment, which extended certain con-
gtitutiona rights to Guam "to the extent that they [had] not
been previoudly extended" and provided that those rights
"shall have the same force and effect{in Guam] asin the
United States or in any State of the United States. " 1d.
(emphasis added).7

The thorny question we must decide is whether § 1421b(a)
is analogous to the free exercise provisions found in many
state constitutions that state supreme courts are free to inter-
pret as providing more protection than that given by the fed-
era constitution. Indeed, many states have in fact provided
more protection to religious freedom, even when their state
free exercise clauseis similarly or identically worded to its

6 Guam's "Bill of Rights' is patterned after, but not identical to, the fed-
eral Bill of Rights. For example, in § 1421b there is no equivaent to the
Second Amendment, Fifth Amendment grand jury indictment guarantee,

or the Sixth and Seventh Amendment rightsto atria by jury. Furthermore,
Guam's "Bill of Rights' contains provisions not found in the federa Bill
of Rights. See, e.q., 8 1421(n) (proscribing discrimination on the basis of
race, language, or religion); 8 1421b(q) (prohibiting employment of chil-
dren under the age of fourteen yearsin any occupation injurious to health);
81421(r) (requiring compulsory education for all children between the
ages of six and sixteen years).

7 The Mink Amendment, subsection (u), extended the following federal
congtitutional rights to Guam: "article I, section 9, clauses 2 and 3; article
1V, section 1 and section 2, clause 1; thefirst to ninth amendments inclu-
sive; the thirteenth amendment; the second sentence of section 1 of the
fourteenth amendment; and the fifteenth and nineteenth amendments.” 48
U.S.C. § 1421b(u).
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federa counterpart.8 Therefore, we must decide whether the
rights established in the federal Constitution are aceiling
beyond which the Supreme Court of Guam cannot exceed
when it isinterpreting its "Bill of Rights."

A

The First Amendment to the U.S. Congtitution provides

that " Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof." U.S.
Const. amend. I. In Employment Division, Department of
Human Resourcesv. Smith, 494 U.S. 872 (1990), Smith was
amember of the Native American Church who ingested pey-
ote for sacramental purposes at a church ceremony. Asa
result, Smith's employer, a private drug rehabilitation organi-
zation, fired him. When he applied for unemployment com-
pensation, the state agency denied his application because a
state statute disqualified individuals who had been fired for
work-related "misconduct.” 1d. at 874. Smith sued, arguing
that the denid of unemployment compensation burdened his
First Amendment right to exercise hisreligion fregly. The
Supreme Court declined to apply Sherbert v. Verner, 374 U.S.
398 (1963), which required laws that substantially burden the
free exercise of religion to be supported by a compelling gov-
ernment interest, and instead adopted a "neutral rules of gen-
eral applicability” test. 1d. at 884. The Court held that neutra,

8 See, e.q., Swanner v. Anchorage Equal Rights Comm'n, 874 P.2d 274,
280-81 (Alaska 1994) (per curiam) (interpreting the state constitution's
Free Exercise Clause to require aversion of the more protective compel-
ling interest test); Attorney General v. Desilets, 636 N.E.2d 233, 235-36
(Mass. 1994) (same); Hill-Murray Fed'n of Teachersv. Hill-Murray High
Sch., 487 N.W.2d 857, 864 (Minn. 1992) (same); Open Door Baptist
Church v. Clark County, 995 P.2d 33, 38 (Wash. 2000) (en banc) (same);
Statev. Miller, 549 N.W.2d 235, 239-41 (Wis. 1996) (same). See gener-
ally City of Mesqguite v. Aladdin's Castle, Inc., 455 U.S. 283, 293 (1982)
(holding that "a state court is entirely free to read its own State's constitu-
tion more broadly than this Court reads the Federal Constitution, or to
reject the mode of analysis used by this Court in favor of adifferent analy-
sis of its corresponding constitutional guarantee”).
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generally applicable laws may be applied to religious prac-
tices, even when not supported by a compelling government
interest. Id. at 884-85.

The parallels of Smith to this case are striking. Like

Smith, Guerrero used a controlled substance in the practice of
hisreligion,9 and Guam has a neutral, generally applicable
law proscribing the importation of such controlled substance.
Under Smith, then, Guam may congtitutionally punish Guer-
rero for importing a controlled substance, even if doing so
substantially burdens his ability to practice hisreligion.

B

Our inquiry does not end at Smith, however, because we
must decide whether the Supreme Court of Guam was within
its authority to interpret 8 1421b(a) as providing more protec-
tion for religious freedom than its federal counterpart. If o,
then we allow the territoria court's decision to stand. If not,
then we must reverse, as Smith would be the applicable stan-
dard.

The Supreme Court of Guam interpreted § 1421b(a) to pro-
vide the level of free exercise protection found in the U.S.
Supreme Court's Sherbert decision -- namely, alaw that sub-
stantially burdens the free exercise religion must be justified
by a compelling government interest and must burden no

more religious exercise than necessary to achieve that interest.
Sherbert, 374 U.S. at 403. Applying this standard, the
Supreme Court of Guam held that Guam had not shown a
compelling government interest served by its statute forbid-
ding the importation of a controlled substance or that it was

9 We do not pass on the importance of marijuanato Guerrero's religion.

See Smith, 494 U.S. at 887 ("Judging the centrality of different religious
practicesis akin to the unacceptable “business of evaluating the relative

merits of differing religious clams.' " (quoting United Statesv. Lee, 455
U.S. 252, 263 n.2 (1982) (Stevens, J. concurring)))
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properly tailored. Absent such showing, it reasoned, Guam
could not prosecute Guerrero for importing a controlled sub-
stance because it would burden hisright of free exercise
found in § 1421b(a).

Guerrero argues that the Supreme Court of Guam was well
within its authority to interpret 8§ 1421b(a) differently than the
U.S. Supreme Court's interpretation of the federal Free Exer-
cise Clause. His argument is premised on the structure of

8 1421b itself, which, he believes, provides two layers of con-
stitutional rights -- aterritoria bill of rights, subject to final
congtruction by the Supreme Court of Guam, and a federal

Bill of Rights, subject to final construction by the U.S.
Supreme Court. To Guerrero, subsection (u) of the Mink
Amendment extends to the people of Guam rights found in

the federal congtitution -- it isafloor below which the Guam
legidature cannot dip -- whereas subsection (@) is analogous
to afree exercise clause found in a state congtitution that the
Supreme Court of Guam may interpret more broadly. See
Guam Soc'y of Obgtetricians & Gynecologistsv. Ada, 962
F.2d 1366, 1370 (9th Cir. 1992) (holding that subsection (u)
prevented Guam from unconstitutionally hindering awoman's
substantive due process right to choose to have an abortion).10
Therefore, he argues, while subsection (u)'s extension of fed-
eral First Amendment rightsis bound by the interpretation the
U.S. Supreme Court gives the Free Exercise Clause, subsec-
tion (a) isnot so limited, and the Supreme Court of Guam can
interpret it as providing religious exercise rights equal to or
greater than those in the federal Congtitution.

10 Ada is consistent with Guerrero's argument because there Guam
attempted uncongtitutionally to limit awoman's right to choose to have an
abortion, contravening the holding of Roe v. Wade, 410 U.S. 113 (1973).
Through subsection (u), Ada provided, Guam's citizens enjoy the due pro-
cess rights found in the Fourteenth Amendment, including the substantive
due process right to choose to have an abortion. Ada held that because of
subsection (u), Guam could not dip below the level of protection provided
by the Fourteenth Amendment to outlaw almost all abortions. 962 F.2d at
1370. Of course, Ada says nothing about Guam's ability to provide more
protection, which is what the Guam Supreme Court did here.
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[3] Of course, Guam is not a state, has no locally adopted
congtitution, and its "Bill of Rights" was passed not by its cit-
izens, but rather by Congress. While § 1421b might function
as acongtitution, Haeuser v. Dep't of Law, 97 F.3d 1152,
1156 (9th Cir. 1996) ("The Organic Act serves the function
of acongtitution for Guam."), it remains quite unlike a consti-
tution of a sovereign State. Guam is afederal instrumentality,
enjoying only those rights conferred to it by Congress, and its
"Bill of Rights" isafedera statute. Not even a sovereign
State may interpret afederal statute or constitutional provision
inaway contrary to the interpretation given it by the U.S.
Supreme Court. We are powerless to delegate authority to the
Supreme Court of Guam to interpret matters of federal law in
amanner other than that provided by the federal judiciary.

This principle is not newly minted. Asfar back as 1904, the
U.S. Supreme Court recognized that local courtsin the Philip-
pines, which was then under the control of aU.S. military
government, could not interpret the double jeopardy clausein
the statutory bill of rights enacted by Congress for the Philip-
pines differently than the construction given by the U.S.
Supreme Court to its analogous provision in the Fifth Amend-
ment of the federal Congtitution. Kepner v. United States, 195
U.S. 100, 123-24 (1904).

The Court said:

These words [in the Philippines's statutory bill of
rights] are not strange to the American lawyer or stu-
dent of constitutional history. They are the familiar
language of the Bill of Rights, dightly changed in
form, but not in substance, as found in the first nine
amendments to the Constitution . . . .

How can it be successfully maintained that these
expressions of fundamental rights, which have been
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the subject of frequent adjudication in the courts of

this country, and the maintenance of which has been
ever deemed essential to our government, could be

used by Congressin any other sense than that which
has been placed upon them in construing the instru-

ment from which they were taken?

Id. (emphasis added).

The U.S. Supreme Court reaffirmed this principle only six
yearslater in Weemsv. United States, 217 U.S. 349 (1910),
holding that the provision of the Philippines's statutory bill of
rights that prohibited the infliction of cruel and unusual pun-
ishment must have the same meaning as the Eighth Amend-
ment of the federal Congtitution. 1d. at 367; see aso United
States v. Husbhand R., 453 F.2d 1054, 1058 (5th Cir. 1971)
(holding that the "statutory bill of rights enacted by Congress
for an unincorporated territory such asthe Cana Zoneisto
be given the same construction as that accorded the equivalent
provisions of the Constitution™); South Porto Rico Sugar Co.
v. Buscaglia, 154 F.2d 96, 100 (1st Cir. 1946) ("When Con-
gress by the Organic Act enacted for Puerto Rico provisions
similar to those contained in our "Bill of Rights' it intended
them to have the same purport as the like provisions of our
Congtitution.").

This principle was implicit in our decision in Ada,

where we held that the Fourteenth Amendment's due process
guarantee applied to Guam with the "same force and effect”
asit hasin the United States or the several States. 962 F.2d
at 1370. While we recognize that Kepner, Weems, Husband
R., Buscaglia, and Adainvolved situations where the local ter-
ritorial court interpreted its statutory bill of rights to provide
less protection of individual rights than that found in the fed-
eral Congtitution, whereas here the Supreme Court of Guam
interpreted its "Bill of Rights" to provide greater protection
of individua rights, we nevertheless find their principle con-
trolling. These cases teach usthat aterritoria court lacks the
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authority to interpret afederal statute or federal constitutional
provision contrary to the interpretation the U.S. Supreme
Court has giveniit.11

Assuch, it was error for the Supreme Court of Guam

to conclude that "[d]espite the similarity of the two provi-
sions, this court can reach its own conclusions on the scope
of the protections of section 1421b(a) and may provide
broader rights than those which have been interpreted by fed-
eral courts under the United States Constitution. " Guerrero,
2000 WL 1299635, at *6. Because the Smith standard applies,
we must reverse, having been persuaded that Guam's statute
proscribing the importation of a controlled substance is a neu-
tral rule of general applicability that may constitutionally be
applied to Guerrero under § 1421b(a).

A%

Because we conclude that the Supreme Court of Guam
exceeded its authority by interpreting § 1421b(a) as providing
rights of free exercise greater than those found in the federal
Constitution, we next consider whether RFRA,, which pro-
vides alevel of protection to religious exercise beyond that

11 Guerrero argues that our reading will render provisions of the Organic
Act's"Bill of Rights' redundant and superfluous. If subsection (u) was
merely extending rights that had not previoudly been extended, and sub-
section (@) aready provided the federal level of free exercise protection,
why did Congress mention the First Amendment again in subsection (u)?
Thus, he argues, the free exercise portions of subsections (a) and (u) must
be subject to different interpretations. Or, put differently, Congress pro-
vided Guam two layers of religious protection, one federal and one subject
to local interpretation that cannot fall beneath the floor of federally pro-
tected rights. While Guerrero's reading is not unreasonable, we find that
the interplay of subsections (a) and (u) is less convoluted. Had Congress
wanted to add a separate layer of constitutional protections, simpler lan-
guage would have sufficed, for example, "in addition” or "also." In any
case, subsection (u) adds only those provisions not already extended.
Therefore, if aprovision had been extended, like free exercise of religion,
it was not duplicated by subsection (u).
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which the First Amendment requires, is constitutional as
applied to Guam, afederal instrumentality.12

A

RFRA requiresthat alaw that works a substantial bur-

den on an individual's ability freely to exercise hisreligion
must be justified by a compelling government interest and
achieve that interest by burdening as little religious freedom
aspossible. 42 U.S.C. § 2000bb-1(b).13 In essence, RFRA re-
establishes the Sherbert standard that the U.S. Supreme Court
supplanted in Smith.14 Congress itself said as much, declaring
its purpose in enacting RFRA:

[T]o restore the compelling interest test as set forth
in Sherbert v. Verner . . . and to guarantee its appli-
cation in al cases where free exercise of religion is
substantially burdened; and . . . to provide aclaim or
defense to persons whose religious exercise is sub-
stantially burdened by government.

12 Despite discussing the congtitutionality of RFRA as applied to Guam,
the Supreme Court of Guam based its decision on its interpretation of

§ 1421b(a). Nevertheless, we address the RFRA question becauseitisa
legal question of congtitutional interpretation that was presented to both
the Supreme Court and Superior Court of Guam, the latter deciding that
RFRA was constitutional as applied to Guam, Guerrero, No. 0001-91, at
4-5, and the former engaging in an analysis of the issue, Guerrero, 2000
WL 1299635, at *4-6.

13 42 U.S.C. § 2000bb-1(b) providesin full:

Government may substantially burden a person's exercise of
religion only if it demonstrates that application of the burden to
the person --

(1) isin furtherance of a compelling governmental interest;

(2) isthe least restrictive means of furthering that compelling
governmental interest.
14 Indeed, as the U.S. Supreme Court noted, "Congress enacted RFRA
in direct response to the Court's decision in [ Smith]." City of Boernev.
Flores, 521 U.S. 507, 513 (1997).
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42 U.S.C. § 2000bb(b).

Thisis essentidly the same standard that the Supreme

Court of Guam applied in interpreting 8 1421b(a) of the
Organic Act, which, it held, the government could not meet.
Guerrero asserts that RFRA is not only constitutional as
applied to Guam, but also that Guam's drug statute created a
substantial burden on his ability freely to exercise hisreligion
that was unsupported by a compelling government interest.

B

The U.S. Supreme Court declared RFRA unconstitu-

tional as applied to the States because Congress exceeded its
remedia authority under section 5 of the Fourteenth Amend-
ment.15 City of Boernev. Flores, 521 U.S. 507, 532 (1997).
Congress's enforcement power under the Fourteenth Amend-
ment is limited to remedial or preventive legidation that
enforces substantive provisions of the Fourteenth Amend-
ment. 1d. at 519. Boerne held that RFRA was so out of pro-
portion to any substantive constitutional violation that it could
not be considered remedial or preventive legidation. 1d. at
532-34. Had the Court not found RFRA unconstitutiona as
applied to the States, it would have effectively allowed Con-
gressto "determine what constitutes a constitutional viola-
tion." Id. at 519.

15 The Fourteenth Amendment provides, in relevant part:

Section 1. ... No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of life, lib-
erty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Section 5. The Congress shall have power to enforce, by
appropriate legisation, the provisions of this article.

U.S. Const. amend. X1V, 881, 5.
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Of course, Congress uses its enumerated powersin Article

[, not its Fourteenth Amendment enforcement authority, when
it regulates for the federal sphere. Therefore, Boerne does not
speak to the question before us. Worldwide Church of God v.
Phila. Church of God, Inc., 227 F.3d 1110, 1120 (Sth Cir.
2000) ("We have held, along with most other courts, that the
Supreme Court invalidated RFRA only as applied to state and
local law."), cert. denied, 532 U.S. 958 (2001); Suttonv.
Providence St. Joseph Med. Ctr., 192 F.3d 826, 832 (9th Cir.
1999) ("Congress . . . does not enact legidation regulating the
federal government pursuant to section 5 of the Fourteenth
Amendment; Congress acts under that section only when reg-
ulating the conduct of the states.") (emphasisin original); see
also Kikumurav. Hurley, 242 F.3d 950, 958 (10th Cir. 2001)
(holding Boerne inapplicable to instances where RFRA was
not being applied to States); Christiansv. Crystal Evangelical
Free Church (In re Young), 141 F.3d 854, 858-59 (8th Cir.
1998) (same).

Nevertheless, Guam argues that Boerne's sweeping lan-
guage and the Court's decision in Dickerson v. United States,
530 U.S. 428 (2000), together imply that RFRA is unconstitu-
tional per se asaviolation of separation of powers. Indeed,
some portions of Boerne discuss Congress's attempt to work
"a substantive change in constitutiona protections' by enact-
ing RFRA, 521 U.S. at 532, and in so doing contradicted
"vital principles necessary to maintain separation of powers
and the federal balance.” Id. at 536. Essentially, the Court in
Boerne asserted its power to say what the Constitution means,
and Congress cannot substantively ater the Court's reading.
However, its discussion of the separation of powers doctrine
was entirely within the framework of its section 5 analysis --
not an independent rationale. See Sutton, 192 F.3d at 833
("Defendant is correct that the Court in City of Boerne men-
tioned separation-of-powers principles, but isincorrect that
those principles served as an independent basis for invalidat-
ing RFRA as applied to the local and state law at issue in the
case. The Court mentioned those principles only upon con-
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cluding that Congress did not “act[ ] within its sphere of
power and responsibilities. " (quoting Boerne, 521 U.S. at
535)).

In Dickerson, the Court again rejected Congress's reading

of the Congtitution, there the Fifth Amendment right against
self-incrimination. The Court found unconstitutional afederal
statute passed after Mirandav. Arizona, 384 U.S. 436 (1966),
that reinstated the pre-Miranda, less-protective voluntariness
test. Dickerson held that "Miranda , being a constitutional
decision of this Court, may not be in effect overruled by an
Act of Congress." 530 U.S. at 432. Dickerson relied on
Boerne for the proposition that Congress could not usurp the
U.S. Supreme Court'sjudicial function: "Congress may not
legidatively supercede our decisions interpreting and apply-
ing the Constitution." Dickerson, 530 U.S. at 437.16

Here, Guam argues that the same rationale should apply to
RFRA, even when applied to federal instrumentalities,
because RFRA still effects a substantive change in a constitu-
tiona right and, in Smith, supplants a constitutional interpreta-
tion of the U.S. Supreme Court. We decline to read Boerne
and Dickerson so broadly and, consistent with Sutton, hold
that Boerne does not control our analysis.

16 We note that in Dickerson , Congress passed a statute that sought to
remove congtitutional protection, while RFRA seeks to provide additional
protection. Asthe Eighth Circuit noted,

Congress has often provided statutory protection of individual
liberties that exceed the Supreme Court's interpretation of consti-
tutional protections. . . .

The key to the separation of powersissue. . . isthus not
whether Congress disagreed with the Supreme Court's constitu-
tional analysis, but whether Congress acted beyond the scope of
its constitutional authority in applying RFRA to federal law.

Christians, 141 F.3d at 860.
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C

We have not definitively held RFRA congtitutional as
applied in the federal realm. 17 We have assumed, without
deciding, that it is. See Worldwide Church, 227 F.3d at 1120;
Sutton, 192 F.3d at 833-34. Congress derives its ability to pro-
tect the free exercise of religion from its plenary authority
found in Article | of the Constitution; it can carve out areli-
gious exemption from otherwise neutral, generally applicable
laws based on its power to enact the underlying statute in the
first place. See, e.q., Corp. of Presiding Bishop of Church of
Jesus Chrigt of Latter-Day Saintsv. Amos, 483 U.S. 327
(1987) (upholding statutory exemption from anti-
discrimination laws for religious organizations that make
religiously-based employment decisions); Gillette v. United
States, 401 U.S. 437 (1971) (upholding statutory protection
from draft laws for conscientious objectors).18

The Tenth and the Eighth Circuits have upheld Congress's
Article | power to enact RFRA for the federal realm. Kiku-
mura, 242 F.3d at 959 (holding that Congress derivesits abil-
ity to apply RFRA to federal prisonsfromits Article |
authority over the federal criminal justice system); Christians,
141 F.3d at 861 (upholding application of RFRA to bank-
ruptcy proceedings). As noted by Christians,"RFRA isan
appropriate means by Congress to modify the United States
bankruptcy laws. . . . [W]e can concelve of no argument to
support the contention [ ] that Congress is incapable of
amending the legidation that it has passed.” 141 F.3d at 861.

Likewise, we do not see how, by enacting RFRA for the

17 We have held, however, that application of RFRA to the federal gov-
ernment is severable from its unconstitutional application to the States.
Sutton, 192 F.3d at 833 n.3; see also Kikumura, 242 F.3d at 959-60.

18 We see no relevant distinction between Congress's ability to legidate
in awholesale manner to protect the exercise of religion, asit did with
RFRA, and carving out exemptions on a statute-by-statute basis.
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federal sphere, Congress violates the separation of powers
doctrine. The sweeping language used in Boerne derived from
the Court's discussion of Congress's exercise of its Four-
teenth Amendment enforcement authority, see Kikumura, 242
F.3d at 959 (stating that Boerne's discussion of separation of
powers "must be read in the context of the entire opinion and
the question being considered"), but when Congressis acting
pursuant to its plenary power, it has the ability, and duty, to
legidate according to its own interpretation of the Constitu-
tion. See Boerne, 521 U.S. at 535 ("When Congress acts
within its sphere of power and responsibilities, it has not just
the right but the duty to make its own informed judgment on
the meaning and force of the Constitution.”) (emphasis
added). Indeed, we have previoudy held that RFRA"does not
present itself as an interpretation of the Constitution overrul-
ing Smith; rather it consists of a command that must be fol-
lowed as a matter of federal law." United States v. Bauer, 84
F.3d 1549, 1558 (9th Cir. 1996).

In Kikumura, the Tenth Circuit held that RFRA, as

applied to the federal government, did not violate the separa-
tion of powers doctrine. 242 F.3d at 959-60. So, too, held the
Eighth Circuit in Christians. 141 F.3d at 860-61. Certainly
Congress can provide more individual libertiesin the federal
realm than the Constitution requires without violating vital
separation of powers principles, see, e.g., Bauer, 84 F.3d at
1558-59 (listing examples of Congress having provided fed-
era protection broader than that accorded by the Constitu-
tion), and we now join our sister circuits in holding RFRA
congtitutional as applied in the federal realm.

D

Having concluded that RFRA is constitutional as

applied in the federa sphere, we must next decide whether it
is congtitutional as applied to afederal instrumentality such as
Guam. Initsorigina form, RFRA expressly applied to Guam.
See 42 U.S.C. § 2000bb-2(2). Congresss plenary authority
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over the territories, probably derived from the Territorial
Clause, U.S. Congt. art. IV, 8 3, has long been settled. See,
eg., Firgt Nat'l Bank v. County of Yankton , 101 U.S. 129, 133
(1879) ("[Congress] may make avoid act of the territorial leg-
isature valid, and avalid act void. In other words, it has full
and complete legidative authority over the people of the Ter-
ritories and all the departments of the territorial govern-
ments."); see also Sakamoto v. Duty Free Shoppers, Ltd., 764
F.2d 1285, 1286 (9th Cir. 1985) (stating that Guam is an
instrumentality of the federal government over which the fed-
eral government exercises plenary control). Congress has ple-
nary authority "in al casesin which it has substantive
legidative jurisdiction, so long as the exercise of that author-
ity does not offend some other congtitutional restriction.” INS
v. Chadha, 462 U.S. 919, 941 (1983) (citation omitted). As
such, we find RFRA constitutional as applied to Guam. 19

E

Having decided that RFRA is constitutional as applied to
Guam, finally, we must ask whether Guerrero has established
aprimafacie claim of aRFRA violation. RFRA provides that
"[g]overnment shall not substantially burden a person's exer-
ciseof religion.” 42 U.S.C. § 2000bb-1(a). To establish a
primafacie case, Guerrero must show that the statute at issue
works a substantial burden on his ability to freely practice his
religion. See Kikumura, 242 F.3d at 960. If the law does
create a substantial burden, we may still uphold it if it serves

19 That Congress originally defined the term " State” to include Guam, 42
U.S.C. 8 2000bb-2(2), does not change our analysis. Congress most likely
drafted the provision to ensure that RFRA would cover territories before
Boerne held RFRA inapplicable to the States. Post-Boerne, Congress
amended RFRA by substituting the phrase "covered entity” for "State" to
clarify itsintent that RFRA remain in force asto federa instrumentalities.
Religious Land Use and Institutionalized Persons Act of 2000, 8 7, 114
Stat. 803 (2000) (codified at 42 U.S.C. § 2000bb-2(2)). In any case, that
Congress chose to call Guam a"State" for purposes of RFRA does not
change the fact that Guam is still aterritory.
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a compelling government interest in the least restrictive man-
ner possible. 42 U.S.C. § 2000bb-1(b).

A statute burdens the free exercise of religionif it

"put[s] substantial pressure on an adherent to modify his
behavior and to violate his beliefs,” Thomas v. Review Bd. of
Ind. Employment Sec. Div., 450 U.S. 707, 718 (1981), includ-
ing when, if enforced, it "resultsin the choice to the individ-
ual of either abandoning his religious principle or facing
criminal prosecution.” Braunfeld v. Brown, 366 U.S. 599, 605
(1961). A substantia burden must be more than an"inconve-
nience." Worldwide Church, 227 F.3d at 1121. Guam argues
that while a statute proscribing ssmple possession of mari-
juana might substantially burden Guerrero's ability to practice
Rastafarianism, a statute forbidding importation certainly
would not.20

This court has previously addressed the distinction

between possession of a controlled substance and possession
with intent to distribute. In Bauer, we held that the defendant
could use RFRA to defend against his prosecution for simple
possession of marijuana, but not against the charges of con-

20 Despite Guerrero's assertion to the contrary, we do not believe that
Guam waived this argument, nor did Guam concede that a substantia bur-
den existed. The Superior Court of Guam declined to discuss the distinc-
tion between possession and importation, Guerrero, No. 0001-91, at 3n.1
("This Court will not involve itself in the mental task of finding it legal
for one to possess marijuana, but then be prevented from having any rea
sonable means to acquireit."), and Guam clearly raised the distinction in
its opening brief to the Supreme Court of Guam. Furthermore, even if
Guam had made this concession, we are not bound by legal concessions
or stipulations made by the parties. See Avilav. INS, 731 F.2d 616, 620
(9th Cir. 1984) ("A stipulation of law is not binding upon an appellate
court. . . . We are not bound by a party's erroneous view of the law.")
(citation and quotation marks omitted). Whether a prosecution for impor-
tation of marijuana substantially burdens one'sreligionisalega question
for courtsto decide. See Bauer, 84 F.3d at 1559 (holding that prosecution
for distribution of marijuana does not burden defendants religion asa
matter of law).
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spiracy to distribute and possession with intent to distribute.
84 F.3d at 1559. Aswe said regarding the drug charges
beyond the lesser-included offense of simple possession,
"[n]othing before us suggests that Rastafarianism would
require this conduct. These counts stand.” Id. Likewise, we
are satisfied that Rastafarianism does not require importation
of acontrolled substance, which increases the availability of
controlled substances and makes it harder for Guam to con-
trol. Therefore, Guam's controlled substance statute does not
substantially burden Guerrero's right freely to exercise his
religion, and RFRA provides Guerrero no defense to the
charge that he unlawfully imported a controlled substance into
Guam.

Vv

The Supreme Court of Guam exceeded its authority by
interpreting 8§ 1421b(a) as providing greater religious freedom
than that bestowed by the federal Constitution. RFRA, as
applied to Guam, is a congtitutional exercise of Congress's
Article | powers, yet provides no defense to Guerrero, who
was prosecuted for importation of marijuana, not simple pos-
session.

REVERSED.
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